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Postwar Planning for Bank 


Personnel 
By HENRY F. KOLLER 


It is none too soon for banks to start making a survey 
of their postwar personnel requirements. They must determine 
how many of their old employees will be returning when the 
war is over and how these may best be fitted into the organization 
that will be required to operate the bank under conditions that 
will exist after hostilities have ceased. The author is himself 
an ex-service man and consequently appreciates the problems 


that must be solved. 


S bankers we realize that al- 
though we are not faced with 
the problems of reconversion 
from wartime to peacetime econ- 
omy, our tasks in the transition 
period will be just as ardtous as 
those in other industries. Bank- 
ing operations will not stop upon 
cessation of hostilities but will 
continue in much the same fash- 
ion as always. The success with 
which management will meet the 
problems of the immediate post- 
war period, will come only with 
close and continuous study of the 
problems beginning now. 
In order to have an integrated 
program available, a survey of 
manpower is the prime essential. 


The following are some of the 
basic steps leading toward a 
formal program to be placed in 
effect upon demobilization. First 
each supervisor should be called 
upon to survey his department or 
division stressing the following 
points, the answers to which 
should be correlated : 


1. Number of persons in mili- 
tary service—broken down into 
commissioned and non-commis- 
sioned officers. 

2. Number of persons on pay- 
roll in each department on a 
purely “duration” basis. 

3. Number of persons who are 
to be retired or, in the case of 
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married women, those who will re- 
turn to the home. 

4. Number of unfilled positions 
due to the above factors. 

5. Comparisons of: the effi- 


ciency between the person now , 


holding the position and the re- 
turning Service personnel. 

6. Changes in systems held in 
abeyance during the War period. 


7. Shifts to be made in per- 
sonnel to adjust divisions to 
changing banking functions. 

I venture to say that most of 
the banks do not consider them- 
selves overstaffed. This is best 
evidenced by continued overtime 
payments, calls for outside assist- 
ance during peak periods and by 
doubling up certain positions. 
However, a return of all personnel 
lost to the armed forces would 
give some departments more than 
the necessary quota of employees. 

After the results of surveys are 
reviewed, the personnel depart- 
ment should prepare an estimate 
of the number of persons who will 
be permanently lost to the bank: 
This can be based upon those who 
will change their positions after 
the war due to advanced training 
while in such fields as aviation, 
chemistry and engineering; pos- 
sible casualties; the prolonged 
absences forced upon certain for- 
mer employees either by their be- 
ing in ‘the army of occupation or 
in enlisting in the standing army 
after the close of ‘the war. This 
latter factor will probably appeal 
to the younger men who have been 
given commissions. By and large, 
taking into consideration these 


factors as well as the general in- 
dustrial situation it is reasonable 
to assume that about 50 per cent 
of the personnel will return and 
on this basis, management can 
begin its planning. 


Re-Employment Problems 


The returning service personnel 
will require a readjustment period 
before their assimilation into 
banking routine. During this 
time they will be studying the 
rules and regulations under which 
they now operate and which have 
gone into effect since they left for 
service. Most of these service 
men will have lived an active and 
strenuous life and will not be able 
to immediately resume a desk job. 
Therefore a period of six months 
or more should be allowed to these 
men to become adjusted. 


During this time, those tasks 
which have been held in abeyance 
during the war can be assigned to 
these men without a definite time 
limit for their completion. Dur- 
ing this time the supervisor should 
frequently consult with these men 
to ascertain any changes which 
may have occurred within the in- 
dividual himself. Where the re- 
turning employee expresses a 
preference for a field other than 
the one in which he was formerly 
employed, the transfer will prob- 
ably prove mutually advanta- 
geous. 

Where no tasks have been with- 
held, light work of a non-operat- 
ing character can be used or an 
intensive training program can be 


organized. ‘The whole purpose 
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behind this, being that a great 
deal of freedom should be allowed 
to the service man until he be- 
comes acclimated to office routine, 
the requirements of his position 
and new responsibilities. 

Probably the most difficult 
choice will be between the person 
now occupying a position and the 
returning service man who for- 
merly held the same job. In some 
cases the present occupant may 
be better fitted for the job. It is 
therefore incumbent upon the 
management to screen all return- 
ing employees to assist in their 
reassimilation and to make the se- 
lection most beneficial to the bank. 

This raises the delicate problem 
involved in replacing service men 
ihn key positions now occupied by 
a wartime substitute. Having 
made the choice, in order to avoid 
resentment and friction and to 
assure co-operation,.a uniform 
plan should be adopted so that 
each member of the department 
will be advised of the contemplated 
changes and know of his place in 
the organization after the reor- 
ganization. This information 
must be made public before the 
service man returns to his posi- 
tion so that he may be received 
into an atmosphere of cordiality 
rather than one of resentment 
and animosity. 


Eliminating Excess Personnel 

If after the return of service 
personnel, there remains an ex- 
cess of employees, a great part 
can be eliminated by the voluntary 
resignations of some of the 
married women who will want to 
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return to their home duties. Other 
releases can be made by forced 
discharges of those married 
women, who, after an interview 
with the Personnel Director, could 
be discharged without hardship 
either to themselves or to their 
families—that is, those who are 
reluctant to resign but whose in- 
come is not actually required to 
supplement those of their hus- 
bands. 

Another group who might be 
considered are the maladjusted 
employees or “dead wood.” In 
these cases careful thought should 
be given to the possibility of a 
transfer to another department 
for which they might easily quali- 
fy or in which they might show 
greater aptitude. In those cases 
where it is discovered that they 
are wholly unqualified, free time 
might be given for them to seek 
other positions or the leads 
might even be furnished .by the 
personnel department. 

It should not be made a general 
rule to arbitrarily discharge all 
women, married or single merely 
in preference to a man. Studies 
show that in many routine jobs, 
women perform better than men. 

As a corrolary to the re- 
employment of the service man, a 
definite plan must be considered 
for the adjustment of his salary. 
In most cases the salary of the 
present holder of any job is above 
that of the service man and to 
preserve the operating budgets of 
the various departments, the pay- 
roll payments to the service men 
could be made from a common 
pool established for that purpose 
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until such time as they are 
assigned to their old jobs and the 
necessary bookkeeping entries are 
completed for each division. A 
definite schedule of increases 
might be laid down in the plans so 
that it can be readily acted upon 
after demobilization. 

It will be necessary for the per- 
sonnel director also to consider 
the order of the War Labor Board 
as it applies to returning service 
men and the decisions rendered 
must be incorporated into the 
bank plan for operations. 

Having the survey completed, 
the screening of the personnel 
records, the adjustments to be 
made between departments, the 
salary adjustments, the releases 
of excess personnel and the meth- 
ods, the management will draw up 
a formal plan complete in details 


for adoption upon the return to 
peacetime activities. Many of the 
factors will require study and dis- 
cussion, therefore it is essential 
that the outlines be immediately 
decided upon and work started. 
By having a definite objective and 
the methods to accomplish it, the 
transition period will be accom- 
plished effectively and with little 
or no disturbance to the har- 
monious operation of the institu- 
tions. But with all these prep- 
arations, one word of caution 
must be added that the reassimila- 
tion should be on a basis of per- 
sonality, capabilities, and adapt- 
ability of each individual. This 
screening upon his return to 
civilian life will be the most im- 
portant guide to co-operation and 
resumption of the duties by the 
service men. 
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The Bank of England’s New 


Governor 


(Reprinted with permission from TIME, the Weekly Newsmagazine) 


“Britain has been conquered 
only twice m its history. The 
first time was by William the Nor- 
man in 1066 and the second by 
Montagu the Norman im 1931.” 


O cried Socialist Harold J. 

Laski in 1940. The British 
professor, making a routine de- 
nunciation of the Bank of England 
(much as a New Dealer attacks 
Wall Street), hoped then that 
“the reign of Montagu the Nor- 
man” would now “ebb peacefully 
to its close.” 

Four years later the reign 
ebbed. Last week (mid-April, 
1944), after a quarter of a cen- 
tury in which he dominated every 
move of the world’s greatest 
banking institution, Montagu 
Collet Norman, 73, resigned the 
Governorship of the Bank of 
England, and prepared to go into 
permanent retirement. 

Into his place stepped a hard- 
headed Scotsman, 65-year-old 
Thomas Sivewright Catto, First 
Baron Catto of Cairncatto, a 
British business man of world-wide 
experience, who during the last 
three years has been joint advisor, 
with John Maynard Keynes, now 
First Baron Keynes of Tilton, to 
his Majesty’s ‘Treasury in White- 
hall. 


So close has been the associa- 
tion of Catto and Keynes—some- 
times referred to as Lords Catto 
and Doggo—that some observers 
predicted a revolution in Britain’s 
financial policy. In fact, Lord 
Catto’s appointment was simply 
one more instance of Britain’s 
genius for adapting all kinds of 
talent to the service of King and 
country. 

It was given to Montagu Nor- 
man to attempt to reconstruct a 
world-wide financial system after 
World War I. Last week few 
doubted that Britain had chosen 
well and shrewdly in selecting 
Lord Catto to shoulder the even 
tougher responsibilities that will 
emerge out of World War II. 


The Old Lady 


Technically Lord Catto heads 
a private bank. Actually, few 
institutions have cast a more per- 
vasive influence on history than 
the Old Lady of Threadneedle 
Street, which rises like a fortress 
from ‘the center of the City—Lon- 
don’s bomb-scarred financial dis- 
trict. 

Founded in 1694 in the reign 
of King William of Orange, ex- 
pressly to make credit available 
to that hard-pressed monarch in 
his wars with the French, the 
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Bank of England is the heart and 
center of Britain’s far-flung fi- 
nancial system. Under its lead- 
ership the pound sterling became, 
in the 19th Century, a universal 
currency. 

World War I shattered this 
system, broke up the gold stand- 
ard, left England burdened with 
debt. But the war also gave one 
man his supreme opportunity, 
Montagu Norman, descendant of 
three generations of bankers, 
veteran of the Boer War (wound- 
ed, D.S.O.), had entered the 
Bank’s employ in 1907, fresh from 
an apprenticeship with Brown, 
Shipley. 


Norman the Man 


It was Norman’s ambition to re- 
establish the world system of 


trade and investment which the 


war had shattered. In 1920 he 
became the Bank’s Governor— 
until then by precedent usually a 
two-year job. Shy, retiring, yet 
possessed of an iron will, Norman 
held office for twenty-four mo- 
mentous years. During these 
years his motto was: “Never ex- 
plain, never apologize.” He 
prided himself on not being a 
theorist. His rare speeches were 
poorly delivered generalities. He 
rarely wrote anything for pub- 
lication. Though bitterly attacked, 
he never retorted to criticism. 
To discover the importance of 
Norman, men had to study his 
actions as Governor. , Under his 
leadership Britain floated’ the 
first loans to Austria, strongly in- 
fluenced central banking institu- 
tions, throughout Eastern Eu- 
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rope. In 1925 Britain herself 
returned to the gold standard at 
the old prewar rate of $4.86 to 
the pound. 

Few decisions have been more 
bitterly criticized. In fact, Eng- 
land’s return to gold resulted in 
widespread unemployment and 
suffering at home. But Norman 
knew that England’s life-blood— 
her revenues from banking, for- 
eign investments and insurance— 
depended on the integrity of the 
pound sterling. He also knew 
that a banker’s reputation is 
fragile—he can only welsh once 
on an obligation. 


Norman the Legend 


Norman nearly succeeded. A 
different policy on the part of the 
U.S. as regards tariffs, war debts, 
and the maintenance of world 
order, might have made his 
dream come true. 

But in the crash of 1929 his 
world came unstuck, In May, 
1931 followed the failure of the 
Credit Anstalt in Austria. In 
September, 1931 Britain herself 
was driven off gold. Desperately 
Norman tried to glue his world 
together. He worked with New 
York. He journeyed to Berlin to 
see Hjalmar Schacht. And stead- 
ily Montagu Norman the man be- 
came Montagu Norman the leg- 
end. 

Norman worked, not at a desk, 
but at a big table, writing long- 
hand clearly in a remarkably con- 
cise style. Said he: “I learned 
not to waste words when I worked 
in Brown, Shipley ; in those days a 
short telegram often meant the 





THE BANKING LAW JOURNAL 


difference between profit & loss.” 
He always wore a soft felt hat at 
a rakish angle; usually traveled 
by subway with his ticket stuck 
in his hatband. He played the 
piano gently, walked a lot, car- 
pentered very well. He is devoted 
to ‘the gardens of his London 
house, Thorpe Lodge, where he 
occasionally gives long lectures to 
his servants. 

‘On his great country estate, St. 
Clere, in Kent (now a nursery), 
he was. always known as Captain. 
One of his tenants thought he 
could always tell whether financial 
news was good or bad according 
to whether Norman sported a red 
or blue beret. His devotion to the 
Bank was fanatical. Looking out 
over his garden, Norman once 
said: “I wish they would let me 
stay here.” Said an old servant: 
“Surely you can if you wish.” Re- 
plied Norman: “No, it is impos- 
sible”—and left at once for the 
Bank. 


New Blood, New Brains 


By last week it was apparent 
that devotion to duty was not 
enough. Norman, weak after a 
bout with pneumococcal menin- 
gitis, left for his gardens. What 
would the newcomer, Lord Catto, 
put in place of that devotion? By 
inheritance and training Lord 
Catto, 5 ft. 1 in. tall, is a very 
different figure. Whereas Nor- 
man was Old School Tie, Catto is 
a native of Aberdeenshire, was 
educated at Peterhead Academy, 
and the provincial Rutherford 
College at Newcastle. At 16 he 
got his first job in a shipping 


547 


office. He was at first refused. 
Wall telephones were the style 
then and sawed-off Catto couldn’t 
answer the phone, which was part 
of his job. In true Alger-boy fash- 
ion he demonstrated by piling 
books on the floor, answered the 
first incoming call, got the job. 
Typewriters were just being in- 
vented, and were so precious that 


‘the office locked theirs in the safe 


each night. The future Governor 
of the Bank of England discov- 
ered the combination, burgled the 
vault nightly, practiced on the 
typewriter for hours until he was 
an expert. 

By answering a newspaper ad- 
vertisement, he got a position with 
a firm doing business in Russia 
and the Middle East. At 29 he 
became vice-president of a large 
trading company, MacAndrew 
and Forbes, and managed their 
business in America for eleven 
years. 

Catto became the Admiralty 
representative of the Russian 
Commission in America during 
World War I, later transferred 
to the British Food Mission. Be- 
tween wars his career was solid 
business. He went to India for 
the great Andrew -Yule & Co. 
(cable address: Yuletide), and in 
1930 became a partner in Mor- 
gan Grenfell & Co., at that time 
J. P. Morgan & Co., which still 
has a large investment in the com- 
pany. In 1940 he resigned all di- 
rectorships to accept an unpaid, 
specially created job as advisor 
to the British Treasury. 

In the Treasury Catto first 
came into intimate contact with 
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John Maynard Keynes, another 
wartime Treasury advisor. Chance 
gave the two men adjoining 
offices in the old Board of Trade 
building. To the surprise of all 
they became fast friends. The 
gaunt, six-foot Keynes had an un- 
paralleled intellectual equipment. 
Plump, Pickwickian, smiling Lord 
Catto had the practical experi- 
ence which Keynes lacked. To- 
gether they made a sure-footed 
team—Keynes operating in the 
world of high theory, always able 
to give three solutions to any 
problem ; Catto insisting that only 
one could be chosen. When the 
time came for Britain to propose 
a plan for the stabilization of 
postwar currencies (Time, April 
5, 1943,) Lord Keynes drew the 
basic document. But Catto was 
there at his elbow with advice on 
the practical details. 


The Grand Objective 


The fact that Lord Catto, the 
practical banker, could work so 
closely with Keynes, the intellec- 
tual, was not surprising. Their 
co-operation grew out of a simple 
need, the same need which old 
Montagu Norman had felt at the 
end of World War I—the need 
for a worldwise currency and fi- 
nancial system. 

That need will be paramount in 
Lord Catto’s mind, just as it was 
paramount in Montagu Norman’s 
mind a quarter-century ago. The 
means may have to be new: the 
grand objective is the same. Lord 
Catto is the first to acknowledge 
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that Britain cannot exist unless 
some kind of system of trading 
and credit can be reestablished at 
war’s end. The paramount ques- 
tion will be: What kind of system? 

Lord Catto knows that his 
country faces profound difficul- 
ties. Burdened by debt, faced 
with the loss of revenues from 
overseas investment and shipping, 
faced too with the problems of a 
Europe in reconstruction, post- 
war Britain must inevitably main- 
tain all manner of exchange and 
trade controls for the short run. 
The temptation will be to let 
these controls become permanent 
—to try to enter into a whole 
series of bilateral “deals” of the 
Schachtian variety with Europe, 
with South America, and within 
the Empire. 

But Lord Catto also knows that 
an attempt to build up a great 
Sterling bloc in opposition to a 
Dollar bloc would be fatal to 
British interests. His training as 
a banker and as a trader put him 
inevitably on the side of those 
who in the long run wish to see the 
creation of a larger multilateral 
system of trade and investment in 
which Sterling and the Dollar are 
bound together. The question 
mark in his mind is whether the 
U. S., through its tariff and 
currency policies, will in fact help 
or hinder the growths of such a 
system. In the 19th Century the 
Bank of England could go it 
alone. In the 20th, leadership 
must come from both sides of the 
Atlantic. 





The Tax Appeal of Corporate 


Borrowing 


By F. E. SEIDMAN, C.P.A. 


Corporate debt was once considered a good thing to ‘‘get 


out of and keep out of.’’ 
opposite may be the case. 


Now, because of taxes, the exact 
In this article the author gives 


examples showing how in some cases corporate borrowing may 


result in substantial tax saving. 


ORPORATE debt was once 

considered a good thing to 
“get out of and keep out of.” 
Now, because of taxes, the exact 
opposite may be the case. 

Since the beginning of World 
War II, corporate debt has ac- 
quired “tax appeal.” ‘The excess 
profits tax that then came into 
vogue accounts for this. 

“Excess” profits are those over 
and above “normal” profits. One 
of the ways of figuring normal 
profits is by reference to capital 
investment. The higher the in- 
vestment, the higher the amount 
considered as normal profits and 
hence, exempt from tax. Now, the 
part that is here important is 
that “borrowed” capital is consid- 
ered as part of the capital invest- 
ment. With current interest rates 
exceedingly low, with an excess 
profits tax rate of 95 per cent, 
and with an exemption on invested 
capital as high as 8 per cent, it 
does not require a knowledge of 
logarithms or differential cal- 
culus to figure out why debt has 
such appeal from a tax angle. 


Here’s the way it works: Every 
$2 of debt (evidenced by note, 
bond, etc.) is considered as $1 
of capital investment. A corpora- 
tion is entitled to consider 8 per 
cent of the first $5,000,000 of its 
capital investment as normal. The 
8 per cent is lowered to 6 per cent 
on the next $5,000,000, and 5 per 
cent on the remainder. At the 
8 per cent rate, a corporation 
gets an annual exemption of $40 
on each $1,000 of debt. The cor- 
porate excess profits tax rate un- 
der the 1943 law is 95 per cent. 
However, 10 per cent of the excess 
profits tax will be refunded after 
the war. Thus, the net effective 
excess profits tax rate is 8514 
per cent. On the $40 exemption 
resulting from $1,000 borrowing 
a corporation would therefore 
save $34.20 (8514 per cent of 
$40) in excess profits taxes. 

But savings on such borrowings 
cannot be measured by the excess 
profits tax results alone. There 
are offsetting income and surtaxes 
to pay. ‘There is also the little 
matter of interest to be paid on the 
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loan, and, on the other hand, the 
tax deduction resulting from the 
interest. All of these factors 
must be taken into account in de- 
terming the net result of corpo- 
rate borrowing from a tax angle. 

In order to give effect to all of 
these factors, the following table 
has been developed. This table 
considers, among other things, 
the interest rate paid on borrow- 
ings, the fact that all of the in- 
terest is deductible for income tax 
purposes but only one-half for 
excess profits purposes, the vari- 
ous rates of exemption on capital 
investment, etc. The table shows 
what the real interest rate is, af- 
ter allowing for tax savings, 


when a corporation borrows at in- 
terest rates from 1 per cent to 7 
The figures starred 


per cent. 
show the annual rate at which the 
corporation is actually ahead of 
the game because the tax saving 
is greater than the interest cost. 

Thus, a corporation that has 
an 8 per cent exemption on its 
capital investment can borrow and 
afford to pay interest of from 
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1 per cent to better than 4 per 
cent and get more than all of the 
interest back in tax savings. 
Even if such a_ corporation 
pays an interest rate as as high 
as 7 per cent on its borrow- 
ings, the net cost to it, after tak- 
ing tax savings into consideration, 
is only about 7/8 of one per cent. 
As the table also shows, corpora- 
tions that are entitled only to a 6 
per cent or 5 per cent exemp- 
tion on their capital investment 
(and this does not give effect to 
the higher rates allowed on the 
first ten million dollars, but as- 
sumes a straight exemption rate 
of 6 per cent or 5 per cent, a clear 
profit is made on borrowing when 
the interest rate does not exceed 
3 per cent. 

To put it another way, the ac- 
companying table shows interest 
rates that corporations with vari- 
ous rates of excess profits ex- 
emption on capital investment, 
can afford to pay, without the in- 
terest costing them anything, be- 
cause of the related tax savings. 
The figures are shown in the table. 


Extent to which income and excess profits taxes reduce cost of borrowing for a 
corporation that figures the profits exempt from excess profits tax by reference to 


the capital invsetment method. 


If rate 
of 
interest 
paid in 
borrowing 
is 


1% 
2 


And, rate of excess profits exemption 


on capital investment is 


the effective interest rate is 
1.448* .993* -765* 
1.075* .620* .393* 
-703* .248* .020* 
.330* 125 353 
.043 498 725 
373 870 1.098 
-788 1.243 1.400 


* Denotes rate of actual profit from borrowing because the tax saved is greater than 


the interest cost. 
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Rate of excess 
profits exemption 
on capital investment 


Thus, if a corporation is en- 
titled to an 8 per cent exemp- 
tion, it can pay an interest rate 
as high as 4.8 per cent and still 
have its money free of interest 
cost. If 'the corporation can bor- 
row at a lower rate, it realizes 
a net profit on the borrowings be- 
cause it saves more in taxes than 
it spends in interest. 

Note that in both of the tabu- 
lations thus far referred to, it is 
assumed that the money borrowed 
is stagnant and yields no income 
to the corporation. If income is 
earned on the money borrowed, 
the results are even more favor- 
able to the corporation than those 
shown by the tabulations. 

Treasury regulations. provide 
that borrowing of money merely 
for the purpose of padding capi- 
tal investment will not be recog- 
nized. But the savings do apply 
to borrowings in the ordinary 
course of business. 

What has here been said about 
possible costs and savings on bor- 
rowings will apply to the general 
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Interest rate that 
can be paid 
without cost 


4.89% 
3.66% 
3.05% 


run of corporations. There is, 
however, one exception, and that 
is in the case of appropriations 
which benefit from the provision 
of the law that limits the over- 
all tax rate to 80 per cent. Space 
and the technical phases involved 
do not permit a full discussion of 
this type of case. Suffice it to 
say that unless the effect of the 
borrowing is to reduce the tax be- 
low the 80 per cent limit, the sav- 
ings do not apply. In fact, the 
tax might in some instances even 
be increased by borrowing. 

So far we have been considering 
corporations that figure their ex- 
emptions for excess profits tax 
by reference to capital investment. 
There is another prescribed way 
for figuring the exemption and 
that is by reference to the earn- 
ings experienced during 1936-39. 
Where the earnings method is 
used, borrowed capital does not 
enter the picture and so the indi- 
cated savings from borrowings 
would not result. However, the 
fact that interest paid is a deduct- 


Extent to which income and excess profits taxes reduce cost of borrowing for a 
corporation that figures the profits exempt from excess profits tax by reference to 


the earnings experience method. 


If rate of interest 
paid on borrowing is 
1% 


2 
3 
4 
5 
6 
7 


The effective 
rate is 
15% 

29 
AA 
58 
73 
87 
1.02 
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ible expense for normal tax, sur- 
tax and excess profits tax pur- 
poses, reduces the effective in- 
terest cost of borrowing. 

The accompanying table shows 
what the actual interest cost of 
borrowing is to corporations that 
use the earnings experience meth- 
od of figuring their excess profits 
tax exemptions: 

Thus, if a corporation that fig- 
ures its excess profits tax exemp- 
tion by reference to earnings ex- 
perience, pays, as we will say, a 
3 per cent interest rate on its bor- 
rowings, the actual interest cost 
to it is only about 4/10 of 1 per 
cent. 

There is one additional factor 
of corporate borrowing in relation 
to the excess profits tax which 
should be considered. This is on 
the side of reducing indebted- 
ness rather than increasing it. 

As already mentioned, under 
the 1943 Act, a postwar credit 
of 10 per cent of a corporation’s 
excess profits tax is allowed. This 
refund is payable (without inter- 
est) from two to five years after 
the termination of the war. How- 
ever, instead of waiting until af- 
ter the war, tax credit can be tak- 
en now if a corporation reduces 
indebtedness (evidenced by note, 
bond, etc.) below the amount out- 
standing as of September 1, 1942, 
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or below the lowest amount out- 
standing at the end of any year 
ending after September 1, 1942. 
More accurately, 40 per cent of 
the amount of such indebtedness 
paid off during the year can be 
taken as a credit now instead of 
the refund after the war. (The 
credit cannot, of course, be greater 
than the amount that the refund 
would otherwise be.) 

Under this arrangement, an in- 
centive is given to liquidate debt 
and thereby reduce current pay- 
ments of excess profts tax. For 
example, a corporation has an ex- 
cess profits tax for 1944 of $900,- 
000. It is entitled to a postwar 
refund of $90,000. If, in 1944, 
there is a reduction of $100,000 
in the principal amount of the 
specified indebtedness, then 40 
per cent of the $100,000, or 
$40,000, applies against the 
$900,000 right away, and in turn, 
the ,corporation will get back 
$40,000 less after the war. ‘That 
is, the excess profits tax would 
be reduced from $900,000 to 
$860,000, and the postwar credit 
would be reduced from $90,000 to 
$50,000. 

In the light of all the foregoing, 
it is clear that borrowing or pay- 
ing off debt these days involves 
more than meets the eye. Taxes 


can be effected considerably, one 
way or the other. 











The Seller’s Market 


One of our big postwar problems will be the transition 
from a seller’s to a buyer’s market and all that this means in 
revising our point of view and sense of values. There is much 
food for thought in the following article reprinted with per- 
mission from the Clients’ Service Bulletin of the American 


Appraisal Company, Milwaukee. 


ONE-TIME salesman, pro- 

moted now to Third Assist- 
ant Vice-President in Charge of 
“Customer Service,” “Postwar 
Planning” or what have you, in- 
troduces a new item and a new 
theory in expense accounts—“Re- 
decorating two bedrooms and 
bath, $210.” 

The item appeared between a 
$6.84 dinner (including tax) and 
a $5.00 bribe to a porter for try- 
ing to steal a lower berth. 

The explanation- was—“I had 
to make the trip for the company. 
The wife ordered the decorating 
while I was away on Company 
business. It would not have 
happened had I stayed at home. 
Therefore, it is the Company’s 
fault and the Company’s expense. 
And besides, the Government pays 
80 per cent of it anyway—the in- 
come tax, you know. So what? 

It is not of record that he got 
away with it, nor is his technique 
recommended for general use. We 
are simply suggesting it as typ- 
ical of an attitude of mind, the 
liquidation of which will comprise 
one of the most troublesome of 
postwar problems. It is a natural 
fruitage, we are told, of the pres- 
ent “seller’s market.” Fruitage it 


may be, but there is evidence here 
and there that is badly tainted at 
the core. 

Sub-cuticle similarities between 
Judy O’Grady and the Colonel’s 
lady seem to find their parallel 
these days in similarities between 
the thinking of the man at the 
bench wearing the union button 
and the white collar boys and girls 
comprising the overhead. In uni- 
son they sing, “Get it while the 
getting is good—the Government 
is paying for most of it anyway.” 


The Government Is Us 


Some day, in some way, someone 
must do the job of teaching the 
primer class lesson that the 
“Government is US”—that what- 
ever the Government is “paying 
for anyway, WE are paying for 
anyway.” Our purpose, how- 
ever, is only to point out the 
trouble which the present un- 
wholesome thinking is piling up. 

For example: here is a product 
normally retailing for $4.50. If 
priced higher than this it runs 
into the price field of another 
product with which it cannot 
compete. At present the entire 
output of the product from the 
company’s greatly expanded fa- 
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cilities goes to the Army. Wages 
and labor costs have risen to here- 
tofore undreamed heights. Other 
costs have risen in proportion. 
The price obtained from the Gov- 
. ernment, however, takes care of 
this, partly because the Govern- 
ment will pay whatever is neces- 
sary and competition is not a fac- 
tor, but because of the lowered 
unit costs resulting from quantity 
of units produced. 

Asked how their costs per unit 
will run at present labor rates but 
with production limited to the 
equal of their best prewar year, 
this startling answer is forthcom- 
ing: “That’s what’s worrying us. 
We’ve just figured it. We get a 
cost of $6.82. No chance what- 
ever of our staying in business at 
that or anything like that figure; 


$4.50 is the top price any ordi- 
nary consumer in his right mind 
will pay. 

Countless products and compa- 
nies are confronted with this or 
similar problems created directly 
or indirectly by the screwball 


philosophy, “Get it while the 
geeting is good—the Government 
is paying for most of it anyway.” 

A kindred but opposite result 
and one equally deadening to the 
spirit and effort needed for both 
the present and postwar job is ex- 
emplified in the professional man 
or woman or other worker in the 
higher income brackets who says, 
“What’s the use of giving my best 
effort, of taking on any job I 
don’t want, of working too hard 
or at all? I do all the work and 
the Government gets. my salary. 
What’s the use?” 
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We find the abilities of salesmen 
now largely employed in selling 
folks on the advantages of letting 
their bosses have goods; we en- 
counter clerks whose delight is in 
telling us we can’t have something. 
We find a situation where the only 
thing that stands between your 
employees and immediate wealth 
is not you or your checkbook but 
the War Labor Board. Raises on 
demand and unlimited would be 
all: right with you—“the Govern- 
ment would pay most of it any- 
way.” 


New Extravagances 


New and ingenious extravagan- 
ces are rampant. All sense of val- 
ues of the eternal fitness of things 
and of the certainty of a day of 
reckoning seemingly have been lost 
or forgotten. The standard ex- 
cuse is, “This is a seller’s market.” 


Possibly this seeming chaos and 
the distorted philosophies that 
abound could have been avoided 
had the restraining arm of Gov- 
ernment been stronger and_ less 
partial in its wielding in the begin- 
ning. Possibly not. Certain it is 
that our biggest postwar problem 
as we pass from a seller’s to a buy- 
er’s market will be not one of de- 
veloping new products, new custo- 
mers, new employment. Rather, 
the really big job will be one of 
correcting false standards of val- 
ues, of removing the mud from the 
thinking of many of us who have 
to work for a living but have ac- 
quired an exaggerated idea of our 
value to the war or any other ef- 
fort. ° 
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‘ 


Right of a National Bank to Engage in Trust Business 
in a State Other Than That of Its Domicile 


Under Federal Reserve Act, sec. 11 (K), as amended, 12 
U.S.C.A. sec. 248 (KK), the scope of a national bank’s trust ac- 
tivities is limited to the locality in which the bank is authorized 
to do business. Under Illinois statute (Ill. Rev. Stat. 1941, 
chap. 1614, par. 9) which prohibits branch banks, a Missouri 
national bank cannot maintain a branch or additional office 
in Illinois. The refusal to issue a certificate permitting the 


Missouri bank to do a trust business in Illinois is not a dis- 
criminatory action against petitioning bank. This was decided 
in the case of Boatmen’s National Bank of St. Louis v. 
Hughes, Supreme Court of Illinois, 53 N. E. Rep. (2d) 403. 

The Boatmen’s National Bank of St. Louis (herein re- 
ferred to as the petitioner) brought an original proceeding in 
mandamus against the State Auditor and Secretary of State 
of Illinois (herein referred to as the respondents) to compel 
the acceptance of petitioner’s application for and the issuance 
of a certificate permitting it to do a trust business in Illinois. 
The prayer for the writ is in the alternative: first,-to compel 
the respondent (Auditor) to receive and examine the applica- 
tion of petitioner for a certificate permitting the doing of a 
trust business, and second, if the court is of the opinion that a 
certificate to do business in Illinois be first obtained from the 
respondent (Secretary of State) that the said respondent be 
compelled to grant such certificate. Petitioner contended it 
comes within the last portion of Section 1 of the Illinois Trust 
Companies Act. (Ill. Rev. Stat. 1941, chap. 32, par. 287, which 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §900.. 
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provides as follows “. . . and any corporation now or hereafter 
authorized by law to accept or execute trusts” may qualify with 
the “Auditor of Public Accounts” to do a trust business in 
Illinois upon meeting certain requirements of deposits and 
supervision, It based said contention on the premise that it is 
a corporation now authorized by law to accept or execute trusts 
by reason of section 11 (K) which provides that a national bank 
can be given the power to act in any fiduciary capacity “in 
which State banks, trust companies, or other corporations 
which come into competition with national banks are permitted 
to act under the laws of the State in which the national bank is 
located.” ‘The respondent contended that section 1 of the Illi- 
nois Trust Companies Act applies only to corporations au- 
thorized to do business in the State of Illinois and that before 
the petitioner could qualify under the Trust Companies Act, 
it had to first qualify as a foreign corporation authorized to 
do business in Illinois under the Business Corporation Act. 
The petitioner attempted to qualify as a foreign corporation 
to do business in Illinois by filing the required application with 
the respondent (Secretary of State), but said respondents 
denied the petitioner’s application on the ground that the cor- 
porate title of the petitioner included the word “Bank,” and un- 
der the Business Corporation Act the respondent could not 
issue a certificate to such corporation, inasmuch as the provi- 
sions of section 104 of the Business Corporation Act (Ill. Rev. 
Stat. 1941, chap. 82, par. 157. 104) prohibits the issuance of a 
“certificate of authority” to a foreign corporation, “which has 
as a part of its name any word or phrase which indicates or 
implies that it is authorized or empowered to conduct the busi- 
ness of banking.” 

It was held that pursuant to the provisions of the Federal 
Reserve Act, sec. 11 (K), as amended, 12 U.S.C.A., sec. 248 
(K), the scope of the petitioner’s trust activities was limited 
to the locality in which the petitioner was authorized to do busi- 
ness. It was further held that the Illinois Statute (Ill. Rev. 
Stat. 1941, chap. 1614, par. 9, clearly prohibited the maintain- 
ing of a branch or of an additional office in Illinois. Federal 

Laws (Section 86 (c), 12 U.SJCA.,) expressly prohibit the 
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opening of any branch or additional.office in any State other 
than that of its domicile, therefore the petitioner, a national 
bank domiciled in Missouri, could not establish a branch or ad- 
ditional office in Illinois. In its opinion, the court said: 


It is conceded by the parties that neither the Supreme Court of the 
United States, the IHinois Supreme Court, nor any other State Su- 
preme Court has ever passed upon‘the question involved in the case at 
bar. All the cases seem to involve the right of a national bank to do 
a trust business in the State of its domicile and do not involve the 
right of a national bank to do a trust business in a State foreign to 
the State of the national bank’s domicile. 

Originally neither State banks nor national banks could engage in 
a trust business. Eventually State banks were permitted to do so, but 
national banks were not permitted to do so. Under the guise of meet- - 
ing competition, Congress passed section 11 (k) of the Federal Re- 
serve Act, and from this section it appears that the right of a national 
bank to do a trust business is not an absolute right but depends upon 
the obtaining of permission from the Federal Reserve Board. A read- 
ing of section 11 (k) will show that it provides for the granting of spe- 
cial permits to national banks who apply therefor, granting the right 
to act in any fiduciary capacity in which State banks, trust companies 
or other corporations who come in competition with national banks are 
permitted to act, “under the laws of the State in which the national 
bank is located.” The respondents contend that this section of the 
statute means that a national bank may secure a permit to do a trust 
business where it is located if it is not in contravention of the State 
or local law where it is located, or when it, the national bank, is in 
competition where it is located with State banks, trust companies 
or other corporations, when such State banks, trust companies or cor- 
porations are given the power to so act by the law where the national 
bank is Jocated. It is also urged that the latter portion of the section 
provides that the Board of Governors of the Federal Reserve Sys- 
tem may take into consideration before granting permission “the needs 
of the community to be served,” which indicates the trust powers to 
be exercised by national banks are to be exercised only in the State 
where it is located. 

From a reading of section 11 (k) of the Federal Reserve Act, it ap- 
pears that the scope of the bank’s trust activities seems to be limited 
to the locality in which the bank is authorized to do business. 

That section has been held by the Supreme Court of the United 
States to be constitutional and has been held to supersede all State 
laws and to require that national banks be given the right to qualify 
as a fiduciary when not in contravention of State or local law, un- 
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der such rules and regulations as the Federal Reserve Board may 
prescribe. First Nat. Bank v. Fellows ex rel. Union Trust Co., 244 
U.S. 416, 37 S.Ct. 734, 61 L.Ed. 1233, L.R.A.1918C, 283, Ann. Cas. 
1918D, 1169, and State of Missouri ex rel. Burnes Nat. Bank v. Dun- 
can, 265 U. S. 17, 44S. Ct. 427, 68 L. Ed. 881. 


Without considering the objection of the Attorney General that the 
petitioner must first qualify as a foreign corporation to do business in 
this State under the Business Corporation Act before it can be au- 
thorized to transact a trust business in Illinois, we think there is a 
more serious obstacle in the way of granting relief under this petition. 

In the application to the Auditor of Public Acounts for a certificate 
of authority to act as a fiduciary in the State of Illinois under the 
Trust Companies Act, the following statement appears: “If the un- 
dersigned is permitted to qualify to act as a fiduciary in Illinois, our 
office in that State will be in the city of Springfield, county of Sanga- 
mon.” The general Banking Act of Illinois (Ill. Rev. Stat. 1941, 
chap. 1614, par. 9) provides as follows: “and no bank shall establish 
or maintain in this or any other state or country any branch bank, nor 
shall it establish or maintain in this state any branch office or ad- 
ditional office or agency for the purpose of conducting any of its 
business.” 

In Watt v. Cecil, 368 Ill. 510, 15 N. E. 2d 292, 294, we held that 
“conferring authority upon banks to accept and execute trusts mani- 
festly pertains to the functions of banking as much so as the powers to 
discount, receive deposits, and loan money.” 

We believe the provisions of said section 9 of the Banking Act clear- 
ly prohibit the maintaining of a branch or an additional office in Ilinois.. 

The establishment of branch banks has twice received the disap- 
proval of the voters of this state by state-wide referendums. No foreign 
bank, either State or national, is entitled to open a branch bank or an 
additional office in the State of Illinois, and, therefore, the petitioner 
is not being discriminated against by a refusal to issue the certificate 
requested. 

Neither do we believe that the laws of the United States authorize the 
establishment of a branch or additional office in Illinois to any national 
bank domiciled in the city of St. Louis. Section 36(c), 12 U.S.C. A., 
expressly prohibits the opening of any branch or additional office in 
any State other that of its domicile. The principal of law is confirmed 
by the decision in the case of First Nat. Bank in St. Louis v. Missouri, 
263 U. S. 640, 44 S. Ct. 213, 68 L. Ed. 486. We believe that it is the 
plain intention of section 11 (k) of the Federal Reserve Act to place 
a national bank on an equal competitive basis with State banks and 
trust companies of the State in which the national bank is situated, 
and therefore, a national bank in Missouri is only given that power 
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which competing Missouri State banks and trust companies have under 
the Missouri law. Section 9 of the Illinois Banking Act prohibits 
State banks from Missouri or any other State from having an office in 
Illinois, and to grant the certificate requested to the petitioner would 
be giving to the national bank rights which the State banks and trust 
companies do not possess. That plan would go much further than is in- 
tended or authorized by the said section 11 (k). 

Because of the views herein expressed, the writ of mandamus is here- 


by denied. 


Validity of Sale by Bank of Stock Pledged as 
Collateral Security 


A bank holding stock pledged as collateral security for loans 
may properly transfer the stock into its own name where the 
transfer is made with intention not to take over absolute title 
to stock but merely to enable the bank to collect dividends di- 
rectly, and to evidence more clearly its right, title and interest 
as pledgee. Such action by a bank does not constitute conver- 
sion. The sale of such stock by a bank, where the right to sell 
the stocks at private sale and without notice is granted by the 
pledgor’s note evidencing the loan, passes a valid title to the 
stock and completely forecloses the pledgor’s equity therein. 
This was decided in the case of Jones v. Costlow, Supreme 
Court of Pennsylvania, 36 Atl. Rep. (2d) 460. 

Motor Sales Company of Johnstown was incorporated in 
1919 and since then has carried on an automobile sales agency 
and general garage business. At the time of the events here 
involved the principal stockholders were the Frederick Costlow 
Estate, which owned 841 shares, Walter Jones, who owned 
357 shares, and George W. Griffith, who owned 106 shares; 
the directors were Lawrence B. Costlow and Alice Costlow 
Thompson (who were trustees of the Frederick Costlow Es- 
tate and as such had the right to vote the shares belonging to 
the estate) and George W. Griffith. Plaintiff was, and for 
several years had been, indebted on his notes to the United 
States National Bank of Johnstown for loans of approximately 
$17,000 and had pledged to it 160 of his shares as collateral 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1284. 
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security; he was likewise indebted to the First National Bank 
of Ebensburg on his notes for loans in approximately an equal 
amount and had pledged to it 188 shares. He went into bank- 
ruptcy in 1988 whereby he lost title to his stock and, on the 
other hand, was discharged of the obligation on his notes; 
through a straw person, however, he bought from the trustee 
in bankruptcy, under a decree of the referee, all of his 357 
shares, subject, of course, as to 348 of them, to the lien of the 
banks; the total price paid by him for this stock, together with 
several other corporate stocks which he had owned, was $50. 
Thereupon he renewed or re-affirmed his indebtedness to the - 
Ebensburg bank, giving it new notes to which the bank trans- 
ferred as collateral the pledged stock which it had held on the 
old ones; he did not novate his indebtedness to the Johnstown 
bank. On the suggestion or request of the national bank exam- 
iners the banks caused the shares to be transferred into their 
own names respectively, in the case of the Johnstown bank on 
August 22, 1934, and of the Ebensburg bank on August 10, 
1937, but they continued to carry the stock as collateral for 
plaintiff’s loans, and credited to his account all dividends there- 
after received. On December 22, 1939, the Johnstown bank 
sold the 160 shares to Lawrence B. Costlow, and on July 24, 
1940, the Ebensburg bank sold the 188 shares to the Motor 
Sales Company. 

Plaintiff brought this suit in eqiuty against Costlow and 
others, defendants in the instant case, to have defendants 
declared trustees ex maleficio (trustees from wrongdoing) for 
plaintiff’s benefit of the shares of stock pledged by the plain- 
tiff as collateral security to the banks above-mentioned ‘for 
loans and which shares were sold by the pledgees. Plaintiff 
also sought to have shares declared to be his property and order 
their transfer to the plaintiff, together with all dividends paid 
thereon since they were acquired by the defendants. The 
plaintiff further sought to have defendants pay to plaintiff his 
share of all excessive salaries drawn by defendants as directors 
of the corporation. Plaintiff contended that the question at 
issue was whether or not the plaintiff had lost his title to the 
848 shares of stock, and whether the transactions were valid; 
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this latter contention being based upon the charge that the prices 
were inadequate. Plaintiff further charged that defendants, as 
directors of the corporation, conspired to defraud the plaintiff 
of his stock by withholding dividends thereon so that he would 
be unable to pay any interest on his loans and thus the banks 
would be forced to sell the stock and the defendants could ac- 
quire it by purchase. 

It was held that the action of the two banks in satin 
the stock into their own names did not deprive plaintiff of his 
equity therein, inasmuch as the transfer was made by the banks 
with the intention not to take over absolute title to the stock 
but merely to enable them to collect dividends directly, and to 
evidence more clearly their right, title and interest as pledgees. 
Such action did not constitute conversion, nor was it 
otherwise improper... It was further held that in selling and 
transferring said stock held as collateral security, the banks 
passed a valid title to the stock and thus completely foreclosed 
plaintiff’s equity therein, in view of the fact that the right to 
sell the stock at private sale and without notice was granted 
the pledgee banks by the plaintiff’s notes. Defendants as pur- 
chasers of the stock acquired an unimpeachable title because 
they were not informed as to any limitation of the bank’s au- 
thority to sell it. As to the contention of inadequacy of price, 
it was held that the book value of the stock, though a factor, 
was not conclusive as to market or salable value, especially so 
where the stock was that of a closed corporation conducting 
a business of a highly hazardous and speculative nature where- 
in the defendants as purchasers would be in the position of mi- 
nority stockholders. There being no general market for the 
pledged stock, the price actually obtained by the banks from 
the sale, and not any hypothetical valuation, such as the book 
valuation, was the test of adequacy of sale price. The court 
further held that plaintiff was not entitled to equitable relief 
inasmuch as plaintiff did not tender or offer to repay to the 
defendants the money expended by them for the stock, nor was 
-there any allegation by the plaintiff that he was ready and will- 
ing to reimburse the defendants for such purchase. The court, 
in its opinion in part, stated as follows: 
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Plaintiff’s counsel states in his brief that there are two controlling 
questions to be decided on this appeal, the first being whether or not 
plaintiff has lost his title to the 348 shares of stock. As to this, we are 
in accord with his contention that he was not deprived of his equity 
therein when the banks had the stock transferred into their own names 
in 1934 and 1937 respectively. The testimony indicates that, in 
effecting those transfers, the intention of the banks was not to take 
over the absolute title to the stock, but merely to enable themselves 
to collect the dividends directly instead of depending on plaintiff to re- 
lay them (as apparently he had sometimes failed to do), and, in gen- 
eral, to evidence more clearly their right, title and interest as pledgees: 
in so doing they were not guilty of conversion or of any impropriety. 
See 18 C. J. S., Corporations, p. 1026, § 430, notes 98 and 99. But 
when they subsequently sold and transferred the stock to Lawrence 
B. Costlow and the corporation they passed a valid title thereto and 
completely foreclosed plaintiff’s equity therein. He does not contend 
that they lacked the right to sell the collateral at private sale and 
without notice; this right presumably was given by the notes, and, if 
given, was valid and proper: Read v. Pennsylvania Company for Ir- 
‘ssurances on Lives and Granting Annuities, 338 Pa. 389, 392, 12 A. 
2d 925, 927 ; the notes themselves were not put in evidence, nor have the 
banks been made parties to these proceedings. In any event defendants 
acquired an unimpeachable title to the stock because they were not 
informed as to any limitation of the banks’ authority to sell it: Burton’s 
Appeal, 93 Pa. 214; Gilbert v. Erie Building Association, 184 Pa. 554, 
39 A. 291; Shattuck v. American Cement Co., 205 Pa. 197, 54 A. 
785, 97 Am. St. Rep. 735; Colonial Trust Co. v. Central Trust Co., 
243 Pa. 268, 90 A. 189. ‘There is no evidence in the record to es- 
tablish that defendants, beyond knowing that the stock had originally 
been pledged by plaintiff with the banks, that he was in financial dis- 
tress, and that his notes had been in default, had reason to believe 
otherwise than that the banks, which then held the stock in their own 
names, were the full and absolute owners thereof. — 

Plaintiff’s challenge of the validity of the transactions is apparently 
based, not upon any defect in the mechanics of the sales, but upon the 
charge that the prices were inadequate and also that defendants, as 
directors of the corporation, had conspired to defraud him of his stock 
by withholding dividends thereon so that he would be unable to pay the 
interest on his loans and thus the banks would be forced to sell the 
stock and defendants could acquire it by purchase. As to the charge 
of inadequacy of the prices, the court below found that plaintiff had 
not proved a higher market value of the stock than that at which the 
banks sold it, namely $75 per share in the case of the Johnstown bank, 
and $90 per share in the case of the Ebensburg bank. It is true 
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that the book value at the time of these sales was somewhat over $200. 
per share, but, while undoubtedly a factor, book value is far from con- 
clusive as to market or salable value, and this is especially true in the 
case of a corporation such as this, where any one, other than defend- 
ants, purchasing these shares would be in the undesirable position 
of a minority stockholder in a closed corporation conducting a business 
of a highly hazardous and speculative nature. There was no general 
market for the stock, and it is the price which was actually obtainable 
and not any hypothical valuation by which the fairness and adequacy 
of the sale prices must be judged. Ironically enough, it was shown by 
plaintiff that the book value of the stock at the time he bought it from 
the trustee in bankruptcy was $178.99 per share; consequently, if, as: 
he now apparently contends, that were to be taken as equivalen*, to mar— 
ket value, the 357 shares which he thus purchased would have been 
worth approximately $64,000, and his equity therein, subject to the 
liens of the banks, would have been $30,000; yet he purchased this 
entire stock (together with several others) for the sum of $50. Cer- 
tainly, to be consistent, plaintiff would be obliged to admit that, if 
his present position is sound, the rights of his creditors in the bank- 
ruptcy proceedings were shamelessly ignored with his knowledge, con- 
sent and participation, and that the bankkruptcy court was woefully 
imposed upon. It is also to be pointed out that the banks negotiated 
with other parties, including plaintiff himself, but were unable to se- 
cure any higher prices than those obtained from the defendants. The 
amounts received were not sufficient, by several thousands of dollars, 
to satisfy plaintiff’s indebtedness and the banks have each suffered a 
loss on the account; surely, therefore, they would have been eager to 
obtain better results if possible. 


As to the charge of conspiracy and the withholding of dividends, 
plaintiff’s claim is that the directors of the corporation, controlling 
as they did the majority stock, began plotting in 1934 to “freeze” 
him out of the company and to acquire his stock for themselves, and, in 
order to accomplish this purpose, they refused to declare as large divi- 
dends as were justified by the earnings, thereby making it impossible 
for him to maintain his loans and forcing the banks to sell them his. 
collateral. In 1934 plaintiff filed a bill in equity against the company 
and its three directors asking the court to compel the declaration of 
a dividend at that time. The proceedings thus instituted culminated ir 
an appeal to this court (Jones v. Motor Sales Co. of Johnstown, 322 
Pa. 492, 185 A. 809), which held that he was not entitled to a decree 
since the evidence showed that defendants’ conservative policy in re- 
gard to dividends was justified by the financial positign of the com- 
pany. Subsequently, in 1936, he brought suit in trespass against the 
present defendants, claiming that through a conspiracy to defraud 
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him they had caused him the loss of his stock; in that action 
plaintiff was non-suited. Now again the court below finds, dealing 
more particularly with the events that have transpired since the ter- 
mination of those other proceedings, that defendants have been guilty 
of no fraud, that they have not conspired together, and that, having in 
mind the need for prudent management of the company’s business, 
the dividends which have been declared were not unduly meagre. It is 
true that courts may interfere with the declaration or nondeclaration 
of dividends if the directors act fraudulently or unreasonably and are 
guilty of an obvious abuse of their discretionary power, but the mere 
fact that a corporation has a large surplus does not entitle stockholders 
to the payment of dividends. To what extent the net earnings should 
be distributed among the shareholders depends largly upon the com- 
pany’s need for accumulated reserves to strengthen its credit, increase 
its working capital, carry out contemplated projects of expansion, or 
provide contingencies against future hazards. It would serve no useful 
purpose in the present ease to review the detailed evidence, given by 
defendants under cross-examination, as to their reasons for not declar- 
ing larger dividends ; suffice it to say that their explanations satisfy us 
as they did the court below. The directors were not obliged to consider 
plaintiff’s necessitous circumstances, nor is there a shred of testimony 
to indicate that in the policy they pursued they were influenced by selfish 
motives or were scheming against plaintiff’s interests. Had they been 
so eager to obtain his stock they could doubtless have purchased it from 
the banks during the course of previous years; they never made any 
overtures for that purpose and finally agreed to buy it only after they 
had been solicited by the banks and were faced with the alternative of 
allowing it possibly to fall into the hands of third persons, which, in 
a small corporation of this kind, would naturally have been undesirable 
from their point of view. Plaintiff, who was fortunate in being able 
to retrieve the stock from the hands of his creditors in the bankruptcy 
proceedings, was subsequently unfortunate in losing it through its sale 
by the banks; that loss, however, cannot justly be attributed to any 
plot, design, conduct or actions on the part of the defendants. 

Apart from all that has heretofore been discussed, there is another 
reason why plaintiff is not entitled to equitable relief in these proceed- 
ings. He did not tender or offer to repay to the defendants the money 
they expended for the stock, nor does he allege even now that he is 
ready and willing to reimburse them. Except in the case of actual 
fraud (McGeary v. Jenkins, 187 Pa. 440, 444, 41 A. 315, 316; Luther 
v. Luther, 242 Pa. 530, 89 A. 675), which does not. exist in this case, 
there must be an offer to place the vendee in statu quo ante by re- 
funding to him the purchase money as a conditicn precedent to the re- 
scission, or the judicial annulment, of the transaction: Sloane v. Shiffer, 
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156 Pa. 59, 64, 27 A. 67, 68; Schwartz v. McCloskey, 156 Pa. 258, 
265, 27 A. 300, 302; Lyle v. Shay, 165 Pa. 637, 30 A. 940; Stim- 
son v. Stimson, 346 Pa. 68, 71, 20 A. 2d 679,681. 


Validity of Living Trust—Exercise of Power of 
Appointment 


A petition filed October 31, 1942, was brought by the Na- 
tional Shawmut Bank of Boston and Haven Parker as trustees 
under an indenture of trust under seal entered into by them 
as trustees with William W. Nicholls of Boston as settlor, dated 
March 12, 1936, for instructions as to the distribution of the 
trust property at the termination of the trust. Nicholls re- 
tained his domicile in Boston, Massachusetts, but lived in the 
Azores most of the time. On October 21, 1926, while on a visit 
to Boston, Nicholls made his will, which was under seal. He 
named the petitioning bank as executor, and devised and be- 
queathed to it as trustee all his property. ‘The income was 
made payable to Sophia Brown during her life, and after her 
death to another person (who in fact died before Sophia 
Brown) for his life. At the death of the survivor of them, 
pecuniary legacies were made payable to the respondent Min- 
nie B. Joy and several other persons, and the residue was given 
to the respondents Bettencourt and De Costa. In 1986, while 
Nicholls was in the Azores, his son-in-law Haven Parker, an 
attorney at law, and the bank had an inter vivos trust drawn 
up and sent to him. He duly executed it on March 12, 1936, 
and tranferred his securities to the trustees (the bank and his 
son-in-law). The trust was amended, under a power reserved 
by Nicholls, by another instrument similiarly executed, dated 
May 29, 1936. The combined instruments will be described 
as though one. It was provided that the trust was established 
under the laws of Massachusetts, and was to be governed by 
those laws. By the terms of the trust, Nicholls was to receive 
an annuity for life. It was provided that “the trustees may 
make other payments from the principal of the trust fund as 
they in their absolute discretion may deem necessary for the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Fdition) § 530. 
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benefit of William W. Nicholls.” After his death, the income 
and so much of the principal as the trustees in their absolute 
discretion might deem necessary, were to be paid to Sophia 
Brown during her life. After the death of both Nicholls and 
Sophia Brown, the principal and any accumulated income were 
to be paid over free from trust “to such person, persons or cor- 
poration as the donor (Nicholls) may appoint by an instrument 
duly acknowledged by him and under his. seal and deposited 
with the trustees,” and in default of such appointment “to 
such person or persons as are entitled to take from the donor 
(Nicholls) under the laws of intestacy of the Commonwealth 
of Massachusetts.” Nicholls reserved a power to alter, amend 
or revoke, and directed trustees to manage investments as in- 
structed by one Neville, a broker. Nicholls died in 1937 with- 
out executing any other instrument than his will. Sophia 
Brown died in 1942. 

It was held that the will did not exercise the power of ap- 
pointment since it was not acknowledged or deposited with 
the trustees as such. While thé will had been held by the bank 
since its execution, it was never delivered to the bank as 
trustee and had never been delivered to or in the possession 
of the individual trustee. The contention of the legatees that 
the clause in the trust giving the estate in default of appoint- 
ment to those who-would take under the laws of intestacy was 
conditional on Nicholls dying intestate, and, as he did not, the 
clause could not take effect, could not be sustained since the 
clause giving the estate to those taking under the laws of in- 
testacy was a direct gift, and not conditional. The legatees 
also contended that under the so-called rule of “‘worthier title,” 
where a grantor or testator creates a life estate, with what is 
apparently a remainder to his own heirs at law, so that the in- 
strument appears to give them precisely the same interest that 
they would get upon the death of the grantor or testator if no 
such remainder had been given, the heirs will be deemed to take 
by descent, and not (as the phrase is) as purchasers. An.ap- 
parent remainder to the heirs of a grantor is thus deemed a 
reservation of a reversion to the grantor himself, so that on his 
death the estate passed under his will. ‘The court held that 
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this doctrine was no more than a rule of construction, and 
that in this case the settlor’s intent was definitely to give the 
estate to his heirs in default of appointment. Hence they took 
by purchase and not by descent. The heirs of the settlor were 
to be determined as of the date of his death. 

The trust was not held invalid as an improperly executed 
testamentary disposition either by reason of reservation of a 
life estate, power of appointment, power to revoke, or the 
power of management given to Neville, or because the motive 
was to avoid statutory requirements for a will. Where a settlor 
reserves to himself not only a life interest but also a general 
power of appointment, the exercise of which would defeat pro- 
visions for distribution of the trust property in default of ap- 
pointment, the existence of that power does not make the trust 
property the property of the settlor nor make “testamentary” 
the provisions made in default of appointment. The reservation 
of the settlor of a power to revoke the trust in addition to an in- 
terest for life did not make “incomplete” or “testamentary” the 
gifts over to the statutory next of kin. The same is true, a forti- 
ori, of a reservation of the lesser powers to alter or amend the 
trust, or to withdraw principal from it, either with or without 
the consent of the trustee. Obviously an exercise of the power to 
revoke would enable the settlor to establish a new trust changed 
as he might desire. There is no reason why he may not reserve 
the right to take a short cut by altering or amending the origi- 
nal trust instrument. The reservation of such powers does 
not make testamentary a gift over to the statutory next of kin. 
The powers given to Neville, a broker, to control investments 
of trust did not impair the validity of gifts over to statutory 
next of kin or show that trust instrument was to take effect 
in a testamentary manner or make the trust a merely passive 
one, in view of important duties which were left to trustees. 
McEvoy v. Boston Five Cents Savings Bank, 201 Mass. 50, 
overruled. The basis of the court’s decision and a more detailed 
statement of the facts involved may be found in the following 
paragraphs taken from the court’s opinion in the case of Na- 
tional Shawmut Bank of Boston v. Joy, Supreme Judicial 
Court of Massachusetts, 58 N. E. Rep. (2d) 113: 
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1. The will was not a valid exercise of the power of appointment 
reserved by Nicholls in the trust instrument. Whether the fact that 
the will antedated the trust is material need not be decided. Am. Law 
Inst. Restatement: Property, § 344. Nicholls could appoint only by 
an instrument (a) under his seal (b) duly acknowledged by him and (c) 
deposited with the trustees. Am. Law Inst. Restatement: Property §§ | 
346, 347, 8365. Scott, Trusts (1939) § 330.8. One of the attesting 
witnesses happened to be a notary public qualified to take acknowledg- 
ments. G. L. (1921) c. 183, § 30. G. L. c. 4, § 6, Sixth, as amended 
by St. 1926, c. 187, § 2. But it is not shown that Nicholls knew that 
fact, or “acknowledged” the will before the notary public as such. 
There is nothing to show that the notary public undertook to act 
in his official capacity, or took any acknowledgment in the sense in 
which that word is used in Massachusetts conveyancing. On the face 
of the will he did nothing as notary public, but merely subscribed as an 
attesting witness like the other witnesses. And the will, though deposited 
_ with the bank that nearly ten years later became a trustee, was never 
held by the bank in its capacity as trustee, so far as appears, and 
was never deposited with or held by the individual trustee at all. There 
was therefore no valid exercise of the power to appoint. We need 
not consider whether, if the will were a valid exercise of the power, the 
pecuniary legacies could be deemed appointments. Slayton v. Fitch 
Home, Inc., 293 Mass. 574, 200 N. E. 357, 104 A. L. R. 669; Old 
Colony Trust Co. v. Allen, 307 Mass. 40, 45, 29 N. E. 2d 310; Am. 
Law Inst. Restatements: Property, s. 343. 

2. ‘The legatees under the will contend that the gift over, in default 
of appointment, to the “person or persons . . . entitled to take” from 
Nicholls “under the laws of intestacy”—in other words, to his statu- 
tory next of kin’—was to have effect only in the event that Nicholls 
should actually die intestate so that his statutory next of kin would 
take by descent, and would not need to claim as purchasers by virtue 
of any gift to them in the trust instrument. The provision in ques- 
tion uses the indicative instead of the subjunctive. The legatees con- 


* When the expression “next of kin” has been actually used, it has sometimes been 
held to mean, not the statutory next of kin or distributees, but the nearest relative 
or relatives by blood. Swazey v. Jaques, 144 Mass. 135, 10 N. E. 758, 759, 59 Am. 
Rep. 65; Fargo v. Miller, 150 Mass. 225, 231, 22 N. E. 1003, 5 L. R. A. 690 (will), 
Compare Am. Law Inst. Restatement: Property § 307; New York Life Ins. & Trust 
Co, v. Winthrop, 237 N. Y. 93, 142 N. E. 431, 31 A. L. R. 791; Kelley’s Case, 222 
Mass. 538, 111 N. E. 395; Cowden’s Case, 225 Mass. 66, 113 N. E. 1036 (work- 
men’s compensation); Makiler v. Independent Workmen’s Circle of America 
Inc., 255 Mass. 252, 254, 255 (fraternal benefit). See also O'Connell v. Powers, 
291 Mass. 153, 156, 197 N. E. 162; Petition of Waverley Trust Co. 268 Mass. 
181, 183, 167 N. E. 274. A wife, though a distributee and a statutory “heir” 
(Thompson v. Bray, 313 Mass. 717, 721, 49 N. E. 2d 228), has been held not to 
be one of the “next of kin” of her husband. Haraden v. Larrabee, 113 Mass. 430; 
Matter of Waring’s Will, 275 N. Y. 6, 9 N. E. 2d 754. 
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tend that that provision does not refer to the persons who would be 
the statutory next of kin if Nicholls should die intestate, but refers 
to persons who because of intestacy in fact become entitled “under” 
and by the actual operation of the “laws of intestacy.” Since Nicholls 
did not die intestate, they contend that the contingency thus provided 
for did not happen, and that the result is the same as though the trust 
instrument had created the life estates and then had stopped, leaving 
the disposition of the property after the life estates unprovided for. 
Upon that construction there would be a resulting trust for the set- 
tlor, Nicholls, and the property would pass under his will. 

By the so-called rule of “worthier title,” where a grantor or testator 
creates a life estate, with what is apparently a remainder to his own 
heirs at law, so that the instrument appears to give them precisely 
the same interest that they would get upon the death of the grantor 
or testator if no such remainder had been given, the heirs will be deemed 
to take by descent, and not (as the phrase is) as purchasers. An 
apparent remainder to the heirs of a grantor is thus deemed a reserva- 
tion of a reversion to the grantor himself. The reason for this rule 
is said to be that “the title by descent is the worthier and better title.” 
Ellis v. Page, 7 Cush. 161, 163; Whitney v. Whitney, 14 Mass. 88, 
90; Sears v. Russell, 8 Gray 86, 93-97; Sedgwick v. Minot, 6 Allen 
171; Waters v. Stickney, 12 Allen 1, 17, 90 Am. Dec. 122; Pierce 
v. Smith, 18 Allen 42 (to named “children” in fact heirs); Eldred v. 
Davis, 181 Mass. 498, 500, 64 N. E. '79; Simes, Future Interests, 1936, 
ss. 144-148 ; note, 125 A. L. R. 548, 46 Harv. Law Rev. 993; Simes says 
(§ 147, supra) that the feudal reasons for this rule have long since dis- 
appeared, and that no others have taken their place. The rule has been 
held to apply to transfers or bequests of personalty, with an ultimate 
gift_to the grantor’s or testator’s statutory next of kin. Parsons v. 
Winslow, 6 Mass. 169, 178, 179, 4 Am. Dec. 107; Thompson v. Thorf- 
ton, 197 Mass. 273, 276, 83 N. E. 880; Engel v. Guaranty Trust Co., 
280 N . Y. 43, 47, 19 N. E. 2d 673; In re Estate of Warren, 211, Iowa 
940, 948, 234 N. W. 835; Donohue v. McNichol, 61 Pa. 73, 78; note, 
125 A. L. R. 560-565; Scott, Trusts, 1939 § 127.1; Page, Wills, 3d 
Ed. 1941, § 214. 

But like the cognate rule in Shelley’s Case, 1 Co. Rep. 88, 93, 104 
(often confused with it, Doctor v. Hughes, 225 N. Y. 305, 122 N. E. 
221; note 125 A. L. R. 565-568; Am. Law Inst. Restatement: Property 
§ 312), which applied to equitable as well as legal estates and still 
applies to personalty (Sands v. Old Colony Trust Co., 195 Mass. 
575, 81 N. E. 300, 12 Amn, Cas. 837), the rule of “worthier title” 
as applied to equitable interests and interests in personalty, at least, 
is now no more than a precept of construction which may be out- 
weighed by indications of a contrary intent. Doctor v. Hughes, 225 
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N. Y. 305, 122 N. E. 221; Whittemore v. Equitable Trust Co., 250 N. 
Y. 298, 165 N. E. 454; Schoellkopf v. Marine Trust Co., 267 N. Y. 
358, 363, 196 N. E. 288; City Bank Farmers Trust Co v. Miller, 278 
N. Y. 134, 15 N. E. 2d 553; Engel v. Guaranty Trust Co., 280 N. Y. 
43, 47,19 N. E. 2d 673; Scott, Trusts, 1939, § 127.1; Simes, Future 
Interests, 1936, § 147; Am. Law Inst. Restatement: Property, § 314. 
In substance, this has been decided in this Commonwealth in cases where 
the facts brought them within this rule, although the court discussed 
the rule in Shelley’s Case. Loring v. Eliot, 16 Gray 568, 573; Bowditch 
v. Jordan, 131 Mass. 321; Sands v. Old Colony Trust Co., 195 Mass. 
575, 81 N. E. 300, 12 Ann. Cas. 837. 

In a number of cases gifts over to the heirs of a settlor have been held 
to give them title by purchase and not by descent. In Sands v. Old 
Colony Trust Co., 195 Mass. 575, 81 N. E. 300, 12 Ann. Cas. 837, an 
unmarried man conveyed securities to a corporate trustee, to pay 
the income and so much of the principal as the trustee might see fit 
to the settlor during his life, and at his death to pay the principal 
and any accumulated income to his “legal heirs,” subject to his reserved 
right to appoint otherwise by will. It was held that the settlor was not 
the sole beneficiary, that upon his death his appointees or his legal 
heirs would take as purchasers, and that he had no right to revoke 
the trust and claim a reconveyance. Similar decisions in principle were 
made in Johnson v. Whiton, 118 Mass. 340; Thurston, Petitioner, 154 
Mass. 596, 29 N. E. 53, 26 Am, St. Rep. 278; Wason v. Ranney, 167 
Mass. 159, 45 N. E. 85, and Crawford v. Langmaid, 171 Mass. 309, 
50 N. E. 606. If all the beneficiaries had been ascertainable and had 
consented, the trust could have been terminated. Commissioner of 
Corporations & Taxation v. Second National Bank of Boston, 308 
Mass. 1, 11, 30 N. E. 2d 889; Hills v. Travelers Bank & Trust Co., 
125 Conn. 640, 7 A. 2d 652; 123 A. L. R. 1419, and note. Allen v. 
Safe Depésit Trust Co., 177 Md. 26, '7 A. 2d 180; Am. Law Inst. Re- 
statement: Trusts, § 337; Scott, Trusts, 1939, § 340. 

In several cases in New York, after a life estate, a limitation over, in 
default of appointment, to the heirs of statutory next of kin of the 
settlor has been held to be a gift to them as purchasers, with the re- 
sult, that since they could not be ascertained during the life of the 
settlor the trust could not be revoked by him under a statute allowing 
revocation “upon the written consent of all the persons beneficially in- 
terested.” Personal Property Law N. Y. § 23, Consol. Laws N. Y. c. 
41. Whittemore v. Equitable Trust Co., 250 N. Y. 298, 165 N. E. 
454; Schoellkopf v. Marine Trust Co., 267 N. Y. 358, 196 N. E. 
288; Engel v. Guaranty Trust Co., 280 N. Y. 43, 19 N. E. 2d 673. 
The authority of those cases seems not to have been impaired by the 
later holding that the unborn are not “persons” within the statute. 
Smith v. Title Guarantee & Trust Co., 287 N. Y. 500, 41 N. E. 2d 72. 
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If the trust instrument before us had stopped with the creation of 
the two life estates, there would have been a resulting trust of the re- 
version in favor of the settlor, Nicholls. Am. Law Inst. Restatement: 
Trusts, §§ 404, 407, 430; Scott, Trusts, 1939, §§ 404, 411-411.2, 
422A. In that case, if Nicholls should leave a will, the trust property 
would pass under his will; if he should not, it would pass to his stat- 
utory next of kin by force of the statute of distributions. Upon the 
construction contended for by the legatees, Nicholls made provision 
for one of those alternative contingencies by simply declaring what 
the legal result would have been without any provision. The other he 
ignored. Both contingencies could equally well have been left to the law 
if the legal consequences of a resulting trust had been what was de- 
sired. It is a canon of construction that every word and phrase of 
an instrument is if possible to be given meaning, and none is to be 
rejected as surplusage if any other course is rationally possible.” 
The construction contended for by the legatees would reduce the pro- 
vision actually made to a useless declaration of the law. Upon that 
construction, the settlor expressly but uselessly declared the result 
of his dying intestate, but failed to make a similar declaration of the 
result of his leaving a will. The likelihood that the settlor intended 
to make effective provision for all contingencies and did not intend by 
mere omission to leave any interest undisposed of, is entitled to some 
weight. Am. Law Inst. Restatement: Property, § 243 (a), comment c. 

The construction adopted by the Probate Court results in a simple, 
logical and complete scheme of disposition of the trust property after 
the life estates. The settlor reserved, not only the power to alter, 
amend or revoke the trust, but also a general power of appointment of 
the trust property, after the life estates, to any person, persons or 
corporation. The trust instrument purported to empower him further 
to revoke any such appointment and to exercise the power anew. See 
State Street Trust Co. v. Crocker, 306 Mass. 257, 262 et seq., 28 N. E. 
2d 5, 128 A.L.R. 1166. Only in the event of failure to appoint was 
the trust property to go to the statutory next of kin. Under the 
terms of the trust instrument there was no need of any -express or 
implied right to provide by will for the future of the trust property in 
order to give the settlor the fullest control of it. If disposition by 
will had been contemplated, it would have been natural to make some 


? Parsuns v. Winslow, 6 Mass. 169, 175, 4 Am. Dec. 107; Dow v. Abbott, 197 Mass. 
283, 287, 84 N. E. 96; McLaughlin v. Greene, 198 Mass. 153, 155, 83 N. E. 1112; 
Hall v. Hall, 209 Mass. 350, 353, 95 N. E. 788; Prescott v. St. Luke’s Hospital of New 
Bedford, 280 Mass. 229, 231, 182 N. E. 290; Smith v. Livermore, 298 Mass. 223, 
232, 10 N. E. 2d 117; Frost v. Hunter, 312 Mass. 16, 20, 42 N. E. 2d 820; Stevens v. 
Bradford, 185 Mass, 439, 441, 70 N. E. 425; Barnes v. Peck, 283 Mass. 618, 
625, 187 N. E. 176; Fluet v. McCabe, 299 Mass. 173, 178, 12 N. E. 2d 89; Commis- 
Sioners of Public Works v. Cities Service Oil Co., 308 Mass. 349, 360, 32 N. E. 2d 277. 
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mention of it, either in the power of appointment or elsewhere. We 
think that neither the use of the indicative instead of the subjunctive 
nor anything else in the case shows that the gift-over to the statutory 
next of kin was to apply only in the event of actual'intestacy. The 
statutory next of kin were to take as purchasers under the provi- 
sions of the trust instrument. 


If the provisions of the trust instrument are valid and controlling, 
the legatees have no concern with the question whether the “person 
or persons” constituting the statutory next of kin of Nicholls are 
to be determined as of the date of the trust instrument (in which 
case their interests would be vested), or as of the date of his death, 
or as of the date of the death of the surviving life tenant. That ques- 
tion has not been argued. Ordinarily the heirs and statutory next 
of kin of a person are determined as of the time of his death. Old Colony 
Trust Co. v. Johnson, 314 Mass. 7038, 711, 51 N. E. 2d 456. Am. Law 
Inst. Restatement: Property, § 308. Since the statutory next of kin of 
Nicholls, in the natural and accurate sense of the words, could not be de- 
termined until his death, the gift over to them remained whelly contin- 
gent until he died. Binney v. Commissioner of Corporation and 
Taxation, 293 Mass. 96, 101, 102, 199 N. E. 528; Tiffany, 
Real Property, 3d Ed. 1939, § 321. Until Nicholls died, his cousins 
had not even what has been called a “vested,” or more properly a 
transmissible, interest in a contingent remainder (Putnam v. Story, 
132 Mass. 205, 210, 211; Hall v. Farmer, 229 Mass. 108, 118 N. E. 
351), which interest arises where, except for the possible loss of the 
property through the exercise of an underlying power of appointment, 
the remainderman cannot fail to take if he lives until the time of vesting. 
Whiteside v. Merchant’s National Bank, 284 Mass. 165, 174, 175, 
187 N. E. 706; G. L. (Ter. Ed.) c. 184, § 2. 


Although the interest given to the statutory next of kin would vest 
at or before the expiration of the preceding life estates, and thus con- 
formed to the common law rule for a remainder (Simonds v. Simonds, 
199 Mass. 552, 555, 85 N. E. 860, 19 L. R. A., N. S., 686; Tiffany, 
Real Property [3d Ed. 1939] §§ 327, 330; 2 Am. Law Inst. Restate- 
ment: Property, at pages 509-513; compare G. L. Ter. Ed. c. 184, § 
3; Thorndike, 30 Harv. Law Rev. 226) that fact is immaterial. Since 
the property was personalty (2 Fearne, Contingent Remainders [10th 
Ed. 1844] 58, 60; Gray Rule against Perpetuities, [4th Ed. 1942] 
§ 326) and the interest equitable (Tiffany, Real Property [3d Ed. 
1939] § 335; Gray, Rule against Perpetuities [4th Ed. 1942] §§ 
116, 284, 324), in a precise use of language the interest of the statu- 
tory next of kin was not a “remainder” but was properly described as 
a future interest “in the nature of an equitable remainder.” Swett v. 


Thompson, 149 Mass. 302, 303, 21 N. E. 382, 383; Am. Law Inst. 
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Restatement: Property, § 25 (2). But in current speech it was an 
equitable contingent remainder. Commissioner of Corporations & 
Taxation v. Second National Bank of Boston, 308 Mass. 1, 4, 5, 30 
N. E. 2d 889; Am. Law Inst. Restatement: Property, § 156, comment e. 
Even if the property had been realty, there would have been no 
need of tracing a fee into the settlor or his heirs while the contingency 
remained undetermined, as in legal estates at common law (2 Fearne, 
Contingent Remainders [10th Ed. 1844] 20, 21; Duffield v. Duffield, 
1 Dow & C. 268, 310, 311; Wason v. Ranney, 167 Mass. 159, 45 
N. E. 85; Bass River Savings Bank v. Nickerson, 303 Mass. 332, 
335, 21 N. E. 2d 717; Tiffany, Real Property [3d Ed. 1939] § 332), 
for the fact that the fee would be in the trustees (Richardson v. War- 
field, 252 Mass. 518, 148 N. E. 141; Haskell v. Haskell, 234 Mass. 
442, 125 N. E. 601) would have satisfied all the feudal requirements 
of the common law. Abbiss v. Burney, 17 Ch. ‘D. 211, 230; Cowman 
v. Classen, 156 Md. 428, 439, 144 A. 367; Tiffany, Real Property, 3d 
Ed. 1939, §§ 327, 330, 332, 335. 

Here the property was personalty, and the entire legal title vested 
in the trustees. Scott, Trusts (1939) § 88.1; Welch v. Boston, 221 
Mass. 155, 157, 109 N. E. 174, Ann. Cas. 1917 D, 946. Compare 
Hayward v. Rowe, 190 Mass. 1, 3, 76 N. E. 286. Equity has always 
recognized future and even executory (Am. Law Inst. Restatement: 
Property, § 25 [2]-beneficial interests in realty or personalty without 
regard to common law technicalities, and even in favor of unascertained 
or unborn persons, subject however to the rule against perpetuities. 
Abbiss v. Burney, 17 Ch. D. 211, 229, 230; Cowman v. Classen, 156 
Md. 428, 439, 144 A. 367; Bromley v. Mitchell, 155 Mass. 509, 511, 
30 N. E. 83. This is illustrated by cases where the equitable future in- 
terest that was created was a use which, after its creation, became 
executed by the statute of uses and converted into a legal estate. 
Bass River Savings Bank v. Nickerson, 303 Mass. 332, 335, 21 
N. E. 2d. 717; notes, 11 A. L. R. 23; 76 A. L. R. 686; 2 Am. Law 
Inst. Restatement: Property, at pages 510-513. A trust is valid 
although the beneficiaries are left to be determined by the will of the 
settlor (Loring v. Masachusetts Horticultural Society, 171 Mass. 401, 
50 N. E. 936; Scott, Trusts [1939] 56.4), but in that case a trust 
results for the settlor until the will takes effect. Re Bartlett Trust, 
47 Manitoba, 113. The selection of beneficiaries out of a class may 
be left to the trustee, Shepard v. Newton, 304 Mass. 6, 22 N. E. 
2d 618. 

In our opinion the judge was right, assuming that the provisions 
of the trust instruments are valid, in ordering distribution among the 
three first cousins (including the administrator of the estate of one 
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of them who died on April 11, 1939) living at the death of Nicholls 
on October 7, 1937. 

The remaining contention of the legatees presents another impor- 
', tant question. They contend that Nicholls reserved full dominion over 
the trust property; that the provisions for persons other than Nicholls 
himself were testamentary in nature, intended to take effect only at or 
after his death, and were invalid because the trust instrument was not 
attested and subscribed by three witnesses as required for a will by 
G. L. (Fer. Ed.) c. 191, § 1; and that the trust instrument created 
merely an agency for Nicholls and not a genuine trust for persons as 
cestuis after his death. 

If that contention should prevail, the trust property would be 
deemed either the unqualified property of Nicholls, or property held for 
him under a resulting trust, and would pass under his will, either at 
his death or at the latest at ‘the death of Sophia Brown, to the execu- 
tor of his will for the benefit of the legatees named therein. 

From the statute allowing the testamentary disposition of property 
by a will signed and witnessed as required by law, G. L. (Ter. Ed.) c. 
191, § 1, and duly proved and allowed after death § 7; Loring v. 
Massachusetts Horticultural Society, 171 Mass. 401, 402, 403, 50 
N. E. 936 the inference is plain that a testamentary disposition of 
property in any other manner is void.* Thayer v. Wellington, 9 Allen 
283, 85 Am. Dec. 753; Olliffe v. Wells, 130 Mass. 221; Frost v. 
Frost, 202 Mass. 100, 88 N. E. 446, 27 L. R. A., N. S., 184, 182 
Am. St. Rep. 476; Russell v. Webster, 213 Mass. 491, 492, 100 N. E. 
637; Landry v. Landry, 265 Mass. 265, 267, 163 N. E. 851; Riley 
v. McMaster, 313 Mass. 739, 740, 49 N. E. 2d 240. The statutes 
formerly contained an express provision to this effect, Gen. Sts. 1860, 
c. 92, § 6, and when it was omitted from Pub. St. 1882, c. 127, § 1, 
there was no intent to change the law. Drew v. Streeter, 137 Mass. 
460; Bent v. Hubbardston, 138 Mass. 99; Pratt v. Street Commis- 
sioners of Boston, 139 Mass. 559, 563 2 N. E. 675; Wright v. 
Dressel, 140 Mass. 147, 149, 3 N. E. 6. 

The distinguishing feature of a testamentary disposition is that it 
remains ambulatory until the death of the one who makes it. Until 
he dies, his title remains unimpaired and unaffected. A testamentary 


%A gift causa mortis is no exception, for it must be perfected and title must 
pass inter vivos. It differs from an absolute gift mainly in being defeasible upon an 
express or implied condition subsequent. Duryea v. Harvey, 183 Mass. 429, 67 N. E. 
351; Peck v. Scofield, 186 Mass. 108, 71 N. E. 109; Day v. Richards, 197 Mass. 86, 
83 N. E. 324; Cronin v. Chelsea Savings Bank, 201 Mass. 146, 87 N. E. 484; Nelson 
v. Peterson, 202 Miass. 369, 88 N. E. 916, 132 Am. St. Rep. 508; Stratton v. Athol 
Savings Bank, 213 Mass. 46, 99 N. E. 454; Stevens v. Provident Institution for 
Savings, 226 Mass, 138, 115 N. E. 404; Simpkins v. Old Colony Trust Co., 254 Mass. 
576, 151 N. E. 87; Greeley v. O’Connor, 294 Mass. 527, 533, 2 N. E. 2d 471; Rock v. 
Rock, 309 Mass. 44, 33 N. E. 2d 973. 
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disposition becomes operative only upon and by reason of the death 
of the owner who makes it. It operates only upon what he leaves at 
his death. If the interest in question passes from the owner presently, 
while he remains alive, the transfer is inter vivos and not testamen- 
tary.* Bromley v. Mitchell, 155, Mass. 509, 30 N. E. 83; Bone v. 
Holmes, 195 Mass. 495, 506, 81 N. E. 290; Greeley v. O’Connor, 294 
Mass. 527, 2 N. E. 2d 471; Legro v. Kelley, 311 Mass. 674, 676, 677, 
42 N. E. 2d 836; Roberts v. Taylor, 9 Cir., 300 F. 257, 260, 261; 
Adams v. Hagerott, 8 Cir., 34 F. 2d 899; Cramer v. Hatford-Connecti- 
cut Trust Co., 110 Conn. 22, 28, 29, 147 A. 139, '73 A. L. R. 201; Mc- 
Carthy v. Pieret, 281 N. Y. 407, 24 N. E. 2d 102; National Newark & 
Essex Banking Co. v. Rosahl, 97 N. J. Eq 74, 128 A. 586; Siter v Hall, 
220 Ky. 43, 294 S. W. 767; Wilcox v. Hubbell, 197 Mich. 21, 163 N. W. 
497; Haulman v. Haulman, 164 Iowa 471, 479, 145 N. W. 930; Ten- 
nant v. John Tennant Memorial Home, 167 Cal. 570, 140 P. 242. 

In some cases in this court it has apparently been thought of con- 
sequence that the settlor sought to avoid making a will, or to “evade” 
or “circumvent” the statutory requirements for a will, or to make a dis- 
position of his property that would make a will unnecessary and in 
a popular sense would be a substitute for a will. We deem such con- 
siderations immaterial. The law prohibits only an unattested dispo- 
sition that takes effect in a testamentary manner. If an owner of 
property can find a means of disposing of it inter vivos that will render 
a will unnecessary for the accomplishment of his practical purposes, 
he has a right to employ it. The fact that the motive of a transfer 
is to obtain the practical advantages of a will without making one 
is immaterial. Perry v. Cross, 132 Mass. 454; Greeley v. O’Connor, 
294 Mass. 527, 533, 2 N. E. 2d 471; Nichols v. Emery, 109 Cal. 323, 
331, 332, 41 P. 1089, 50 Am. St. Rep. 43; Bear v. Millikin Trust 
Co., 336 Ill. 366, 384, 168 N. E. 349, 73 A. L. R. 173, 187; Scott, 
Trusts, 1939, § 57.1; 1 Bogert, Trusts and Trustees, 1935, § 103, 
p. 332; Scott, 43 Harv. Law Rev. 521, 528; Leaphart, 78 Univ. of Pa. 
Law Rev. 626. | 


We take up in order the provisions relied on by the legatees. 


(a) Nicholls reserved to himself not only a life interest but also 
a-power of appointment, subject to the life interests of himself and 
Sophia Brown, in favor of “such person, or persons or corporation” 
as he might select, and the trustees were to pay over all the trust 


+The validity of a conveyance delivered presentiy in escrow, beyond the control 
of the grantor, but not to be delivered to the grantee until the death of the grantor, 
is established. Tewksbury v. Tewksbury, 222 Mass. 595, 598, 111 N. E. 394; Wilson 
v. Jones, 280 Mass. 488, 182 N. E. 917; Scott, Trusts, 1939, § 56.1; 1 Bogert, Trusts 
and Trustees, 1935, § 103, p. 334, 16 Am. Bar Asso, Journal, 779. Compare Stratton 
v. Athol Savings Bank, 213 Mass. 46, 99 N. E. 454; Russell v. Webster, 213 Mass. 
491, 100 N. E. 637. 
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property accordingly upon the deaths of both Nicholls and Sophia 
Brown. 

No one contends that the reservation by a settlor of an interest 
for his life, taken by itself, impairs the validity of a trust. Viney v. 
Abbott, 109 Mass. 300, 303; Perry v. Cross, 132 Mass. 454; Chippen- 
dale v. North Adams Savings Bank, 222 Mass. 499, 502, 111 N. E. 
371; Jones v. Old Colony Trust Co., 251 Mass. 309, 312, 146 N. E. 
716; Scanzo v. Morano, 284 Mass. 188, 194, 187 N. E. 552; Buteau 
v. Lavalle, 284 Mass. 276, 278, 187 N. E. 628; O’Hara v. O’Hara, 
291 Mass. 75, 78, 195 N. E. 909; Rock v. Rock, 309 Mass. 44, 48, 
33 N. E. 2d 973. 

As to the added power of appointment, it is true that the actual 
exercise of a power of appointment may sometimes have the result, even 
the unintended result, of making the property appointed the property 
of the donee of the power, especially for the benefit of his creditors. 
Clapp v. Ingraham, 126 Mass. 200; Vinton v. Pratt, 228 Mass. 468, 
117 N. E. 919, L. R. A. 1918 D, 343; Shattuck v. Burrage, 229 
Mass. 448, 118 N. E. 889; Hill v. Treasurer & Receiver General, 229 
Mass. 474, 118 N. E. 891, L. R. A. 1918 D, 337; Hogarth-Swann 
v. Weed, 274 Mass. 125, 129, 174 N. E. 314; State Street Trust 
Co. v. Kissel, 302 Mass. 328, 19 N. E. 2d 25, 121 A. L. R. 796; Old 
Colony Trust Co. v. Allen, 307 Mass. 40, 29 N. E. 2d 310; Pitman 
v. Pitman, 314 Mass. 465, 50 N. E. 2d 69. But the power itself, 
however general, is not property, even though the donee of the power 
is also the settlor and the life beneficiary.® Crawford v. Langmaid, 171 


* But for the purpose of taxation the exercise or nonexercise of a general power 
of appointment may be treated as property, or the property may be treated as 
owned by the person having such a power. Chase National Bank v. United States, 
278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. 405, 63 A. L. R. 388; Graves v. Schmidiapp, 
315 U. S. 657, 62 S. Ct. 870, 86 L Ed. 1097, 141 A. L. R. 948; Chickering v. Commis- 
sioner of Internal Revenue, 1 Cir., 118 F. 2d 254, 189 A. L. R. 508. See, also, 
Boston Safe Deposit & Trust Co. v. Commissioner of Corporations & Taxation, 294 
Mass, 551, 556, 3 N. E. 2d 33, 109 A. L. R. 854, relating to a power to revoke or alter 
a trust. Compare Welch v. Commissioner of Corporations and Taxation, 309 Mass. 
293, 297 et seq., 34 N. E. 2d 611 (power to change life insurance beneficiary and to 
revoke or alter trust). 

So, too, in bankruptcy the trustee in bankruptcy is vested with all “powers which 
he |the bankrupt] might have exercised for his own benefit, but not those which he 
might have exercised solely for some other person.” Bankruptcy Act § 70 sub. a (3), 
as amended June 22, 1938, c. 575, §1, 52 U. S. Stat. 879, 880, 11 U. S. C. A. 
§ 110, sub. a (3). This seems not to apply to powers given by will. Montague v. 
Silsbee, 218 Mass, 107, 111, 105 N. E. 611; Forbes v. Snow, 245 Mass. 85, 92, 140 N. E. 
418. But it seems to apply to a general power, given by an instrument inter vivos, 
to appoint, or to revoke a trust. 4 Collier, Bankruptcy (14th Ed. 1942) 992; Board 
of Trade of Chicago v. Johnson, 264 U. S. 1, 44 S. Ct. 232, 68 L. Ed. 533; Cohen v. 
Samuels, 245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 148; Cohn v. Malone, 248 U. S. 450, 39 
S. Ct. 141, 63 L. Ed. 352; Am. Law Inst. Restatement: Property, § 331; Griswold 
oa + Law Rev. 929; Leach, 52 Harv. Law Rev. 961; Alexander, 56 Harv. Law 

v. 742, 

These are exceptions to the general rule that a power of appointment, or a power 
of revocation of a trust (Scott, Trusts [1939] §§ 330, 330.12), is not property, and 
cannot be veached by creditors. Am. Law Inst. Restatement: Property, §§ 327-331. 
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Mass.. 309, 311, 50 N. E. 606; Emmons v. Shaw, 171 Mass. 410, 50 
N. E. 1033; Shattuck v. Burrage, 229 Mass. 448, 451, 118 N. E. 889; 
Hill v. Treasurer & Receiver General, 229 Mass. 474, 476, 118 N. E. 
891, L. R. A. 1918 D, 337; Minot-v. Paine, 230 Mass. 514, 518, 519, 
120 N. E. 167, 1 A. L. R. 365; Slayton v Fitch Home, Inc., 293 
Mass. 574, 580, 200 N. E. 357, 104 A. L. R. 669; Warren v Sears, 
303 Mass. 578, 583, 22 N. E. 2d 406, 127 A. L. R. 595; Commissioner 
of Corporations & Taxation v. Baker, 303 Mass. 606, 612, 22 N. E. 
2d 441; Pitman v. Pitman, 314 Mass. 465, 50 N. E. 2d 69. Compare 
Am. Law Inst. Restatement: Property §§ 327-331; Scott, Trusts, 
1939, §§ 58.5, 156, 330.12. And “where an estate is given over in 
default of appointment, the nature of the estate of the remainderman 
is not affected by the power of disposition until that power is exer- 
cised.” Crawford v. Langmaid, 171 Mass. 309, 311, 50 N. E. 606, 607; 
Mackernan v. Fox, 220 Mass. 197, 200, 107 N. E. 919; Whipple v. 
Fairchild, 139 Mass. 262, 265, 30 N. E. 89; In re Dolan’s Estate, 279 
Pa. 582, 589, 124 A, 176, 49 A. L. R. 858; Central Trust Co. v. 
Watt, 139 Ohio St. 50, 59, 38 N. E. 2d 185. 

Accordingly, where a settlor reserves to himself not only a life 
interest but also a general power of appointment, the exercise of which 
would defeat provisions for the distribution of the trust property 
in default of appointment, the existence of that power does not 
make the trust property the property of the settlor nor make tes- 
tamentary the provisions made in default of appointment.® Albee v. 
Holmes, 114 Mass. 470; Crawford v. Langmaid, 171 Mass. 309, 311, 
50 N. E. 606; Sands v. Old Colony Trust Co. 195 Mass. 575, 81 N.E. 
300, 12 Ann. Cas. 837; Welch v. Commissioner of Corporations and 
Taxation, 309 Mass. 293, 297 et seq., 34 N. E. 2d 611; Scott Trusts, 
1939, §§ 57.3, 127.1. 

(b) Nicholls reserved to himself also power to “alter, amend or re- 
voke” tthe trust. The power to revoke, if not a kind of power of ap- 
pointment (Am. Law Inst. Restatement: Property, § 318, com- 
ment i; Old Colony Trust Co. v. Gardner, 264 Mass. 68, 161 N. E. 
801; Saltonstall v. Treasurer & Receiver General, 256 -Mass. 519, 
524, 153 N. E. 4; State Street Trust Co. v. Crocker, 306 Mass. 257, 
262, 28 N. E. 2d 5, 128 A. L. R. 1166, 1171; Central Trust Co. v. 
Watt, 139 Ohio St. 50, 59, 38 N. E. 2d 185), is akin to such a power. 
It is not property, and apart from the Bankruptcy Act cannot be 
reached by creditors. Am. Law Inst. Restatement: Trusts, § 330, com- 

* As to the power to change the ‘beneficiary in a life insurance policy, see Tylor 
v. Treasurer & Receiver General, 226 Miss. 306, 309, 115 N. E. 300, L. R. A. 1917D, 
633; Goldman v. Moses, 287 Mass. 398, 396, 191 N. E. 873; Tolman v. Crowell, 288 
Mass. 397, 400, 193 N. E. 60; Kruger v. John Hancock Mutual Life Life Ins. Co. 298 
Mass, 124, 126, 10 N. E. 2d 97, 112 A. L. R. 725; Ponlain v. Sullivan, 308 Mass. 58, 


30 N. E. 2d 848; Welch v. Commissioner of Corporations and Taxation, 309 Mass. 293, 
297 et seq., 34 N. E. 2d 611; Scott, Trusts, 1939, § 57.3. 
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ment o. Scott, Trusts, 1939, § 330.12 Murphey v. C. I. T. Corp., 347 
Pa. 591,595, 33 A. 2d 16. Until a power to revoke is exercised, the 
interests created by the trust instrument remains unaffected. Old 
Colony Trust Co. v. Gardner, 264 Mass. 68, 70, 161 N. E. 801. 

The reservation by. the settlor, in addition to an interest for life, of 
a power to revoke the trust, did not make incomplete or testamentary 
the gift over to the statutory next of kin. Am. Law Inst. Restate- 
ment: Trusts, §§ 37, 57, 57 (1); Scott, Trusts, 1939, §§ 37, 57.1, 
330.12; Tompson v. Browne, 3 Myl. & K. 32; Sheldon v. Sheldon, 1 
Rob. Eccl. 81; Stone v. Hackett, 12 Gray 227, 232; Davis v. Ney, 125 
Mass. 590, 592, 28 Am. Rep. 272; Pingrey v. National Life Ins. 
Co., 144 Mass. 374, 382, 11 N. E. 562; Kendrick v. Ray, 173 Mass. 
305, 310, 53 N. E. 823, 73 Am. St. Rep. 289; Kelley v. Snow, 185 
Mass. 288, 297, 298, 70 N. E. 89; Seaman v. Harmon, 192 Mass. 5, 8, 
78 N. E. 301; O'Hara v. O’Hara, 291 Mass. 75, 78, 195 N. E. 909; 
State Street Trust Co. v.+Crocker, 306 Mass. 257, 259, 28 N. E. 2d 
5, 128 A. L. R. 1166; Greeley v. Flynn, 310, Mass. 23, 28, 36 N. E. 
2d 394; Cramer v. Hartford-Connecticut Trust Co. 110 Conn. 22, 
147 A. 139, 73 A. L. R. 201, and note; Talbot v. Talbot, 32 R. I. 72, 
78 A. 5385, Ann. Cas. 1912 C, 1221; Cleveland Trust Co. v. White, 
134 Ohio St. 1, 15 N. E. 2d 627, 118 A. L. R. 475, and note; Central 
Trust Co. v. Watt, 1389 Ohio St. 50, 38 N. E. 2d 185; Goodrich v. 
City National Bank & Trust Co. of Battle Creek, 270 Mich. 222, 258 
N. W. 253; Rose v. Guardian Trust Co., 300 Mich. 73, 1 N. W- 
2d 458. 

The same is true, a fortiori, of a reservation of the lesser powers 
to alter or amend the trust, or to withdraw principal from it, either 
with or without the consent of the trustee. Obviously an exercise of 
the power to revoke would enable the settlor to establish a new trust 
changed as he might desire. There is no reason why he may not reserve 
the right to take a short cut by altering or amending the original trust 
instrument. Commissioner of Corporations and Taxation v. Second 
National Bank of Boston, 308 Mass. 1, 11, 30 N. E. 2d 889; Scott, 
Trusts, 1939 §§ 331.1, 331.2. The reservation of such powers does 
not make testamentary a gift over to the statutory next of kin. Am. 
Law Inst. Restatement: Trusts, §§ 37, 330, comment n, 331; Scott, 
Trusts, 1939, §§ 37, 57.1, 330.11, 331-331.2; Lovett v. Farnham, 169 
Mass. 1, 47 N. E. 246; Kelley v. Snow, 185 Mass. 288, 297, 298, 
70 N. E. 89; Jones v. Old Colony Trust Co., 251 Mass. 309, 313, 146 
N. E. 716; Roche v. Brickley, 254 Mass. 584, 150 N. E. 866; Cool- 
idge v. Brown, 286 Mass. 504, 507, 190 N. E. 723; State Street 
Trust Co. v. Crocker, 306 Mass. 257, 259, 28 N. E. 2d 5, 128 A. L. R. 
1166, 1170; Greeley v. Flynn, 310 Mass. 23, 36 N. E. 2d 394; Beirne 
v. Continental-Equitable Title & Trust Co., 307 Pa. 570, 161 A. 721. 
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(c) The trust instrument contained this provision: “During the life 
of Louis Gregg Neville of Wellesley, Massachusetts, the trustees are 
specifically directed without liability for. any loss or depreciation 
which may result therefrom, to hold, retain, invest and reinvest the 
trust property solely in accordance with the written instructions of 
said Louis Gregg Neville, it being the intention and desire of the donor 
to vest in said Louis Gregg Neville the absolute control over the invest- 
ment of the trust property held hereunder at any time during the life 
of said Louis Gregg Neville or until he shall notify the trustees in 
writing that he no longer wishes to instruct, direct and control the 
investment of the trust property. The said Louis Gregg Neville may | 
charge any commissions due him on account of any investment of trust 
property made through him, and may take any profit accruing to him 
as a result of the purchase or sale by the trustees of investments 
directed by him, and the trustees are directed to pay such commission 
and profit.” 


' Neville was not, as contended by the legatees, thereby given a right 
to all capital gains, so that the trust could never keep any. He was a 
dealer and broker in securities. As such he doubtless profited by 
commissions on purchases and sales made by him as broker. Where 
he bought or sold as principal, doubtless he made a profit. The trust 
instrument provided merely that he might receive such commissions 
and profits though in full control of the investments. 


The powers given to Neville had little or no tendency to show that 
the trust instrument was to take effect in a testamentary manner. 
They did not make the trust a merely passive one. Important duties 
were left-for the trustees. We think that the powers given to Neville 
did not impair the validity of the gift over to the statutory next of 
kin of Nicholls. Am. Law Inst. Restatement: Trusts, § 37, Scott, 
Trusts (1939) § 185. 


But the legatees contend that by reserving power to alter, amend or 
revoke the trust the settlor made it possible for him as a practical 
matter to dominate Neville, and that the power to control the invest- 
ments was in effect reserved to Nicholls himself. We assume without 
deciding that this contention is true. It does not follow that the gift 
over to the statutory next of kin is therefore testamentary and void. 
We need not decide whether the trust would have been invalid had 
the trustees been reduced to passive impotence, or something near it. 
A reservation by a settlor of the power to control investments does not 
impair the validity of a trust. Am. Law Inst. Restatement: Trusts, 
§§ 37, 57 (2), (3); Scott, Trusts, 1939, §§ 37, 57.2, 185; Talbot v. 
Talbot, 32 R. I. 72, 78 A. 5385, Ann. Cas. 1912 C, 1221; Beirne v. 
Continental-Equitable Title & Trust Co. 307 Pa. 570, 161 A 721; 
Pinckney v. City Bank Farmers Trust Co., 249 App. Div. 375, 292 
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N. Y. S. 835; Bear v. Milliken Trust Co., 336 Ill. 366, 168 N. E. 349, 
73 A. L. R. 173, and note; Cleveland Trust Co. v. White, 134 Ohio St. 
1,15 N. E. 2d 627,118 A. L. R. 475, and note; Central Trust Co. v. 
Watt, 139 Ohio St. 50, 38 N. E. 2d 185; Goodrich v. City National 
Bank & Trust Co., 270 Mich. 222, 258 N. W. 253; Rose v. Union 
Guardian Trust Co., 300 Mich. 73, 1 N. W. 2d 458; Keck v. Mc- 
Kinstry, 206 Iowa 1121, 221 N. W. 851; Whalen v. Swircin, 141 
Neb. 650, 4 N. W. 2d 737; 38 Yale Law Jour. 1135. In Greeley v. 
Flynn, 310 Mass. 23, 36 N. E. 2d 394, the settlor was herself the 
trustee and had every power of control, including the right to with- 
draw principal for her own use. Yet the gift over at her death was 
held valid and not testamentary. 


It remains to speak of one Massachusetts case which has been 
thought inconsistent with the result here reached. In McEvoy v. 
Boston Five Cents Savings Bank, 201 Mass. 50, 87 N. E. 465, a wife 
conveyed under seal to a trustee savings bank deposit, in trust to 
pay her whatever she might demand during her life, and at her death, 
if enough should remain, to pay to her husband a small sum weekly, 
and at his death to divide any remaining amount among certain cousins. 
She expressly reserved a power of revocation. The husband survived 
the wife. After his death the trustee sued the savings bank for the 
deposit. The administrator of the wife’s estate appeared as adverse 
claimant, and a decision of the trial judge in his favor was affirmed 
by this court. The trustee admitted in his testimony that the wife told 
him that she intended by the trust instrument “to dispose of the 
property after she was dead as well as while she was living,” and that 
“she intended the instrument in place of any will she might leave.” 
This testimony was taken by this court as true, since the trial judge 
had found for the claimant. The opinion holds first that as matter of 
law the provisions of the trust instrument for the disposition of the 
property after the death of the settlor were testamentary, and then 
adds that if that be thought too favorable to the claimant the decision 
of the trial judge for the claimant should be supported on the ground 
that “the evidence justified a finding by the trial court that the paper 
was intended as a mere testamentary disposition of property, and not 
as a creation of a trust for any other purpose.” In Jones v. Old 
Colony Trust Co., 251 Mass. 309, 146 N. E. 716, 717, the McEvoy 
case is distinguished and supported on the ground that there “the 
nominal trustee had none of the ordinary powers of a trustee and 
was in substance and effect only an agent of the donor.” See Scott, 
Trusts, 1939, § 57.2. 

In the McEvoy case the terms of the trust were fully stated in a 
formal document. Nothing was left to oral testimony or to inference 
from circumstances. The question whether the trust instrument was 
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testamentary was to be determined solely by its terms. That the 
power of revocation did not make it testamentary, had been decided 
in Stone v. Hackett, 12 Gray 227, 232. That the power to withdraw 
principal did not make it testamentary, had been decided in Davis v. 
Ney 125 Mass. 590, 28 Am. Rep. 272. Those cases were not cited. 
The trust instrument in the McEvoy case does not appear testamen- 
tary to us. The alternative or additional ground of decision implies 
that a purpose on the part of a settlor to employ a trust deed in order 
to avoid making a will makes testamentary and void what otherwise 
would be a valid settlement inter vivos. We think that that proposi- 
tion is not law. We do not agree with the characterization of the 
McEvoy case, contained in the opinion in the Jones case, whereby the 
McEvoy case is distinguished and supported. The case of McEvoy v. 
Boston Five Cents Savings Bank, 201 Mass. 50, 87 N. E. 465, is 
overruled. 

It may be added, that the principles of this opinion are not neces- 
sarily controlling in cases which concern the effectiveness of a vol- 
untary trust in subjecting a settlor to a gift tax, or in freeing him 
from income taxes or his estate or the beneficiaries from estate or 
succession taxes, with respect-to the trust property. 

Decree affirmed. 


State Taxation of National Banks in Contravention of 
Federal Statutes 


A state tax on nonexistent incomes of a national bank, with 
a minimum measured by dividends paid to stockholders, is 
not within permission given by federal statute. However 
where a state statute gives a national bank option to pay tax, 
which was not within congressional permission, in lieu of tax 
lawfully assessable, and the national bank elects to pay such 
tax and as a result of which the local public authorities make 
no attempt to impose tax lawfully assessable, such election 
and payment constitutes a compromise which cannot be set 
aside except on some ground destroying its validity as a con- 
tract. 

Where a national bank files two elections, the first one at a 
time when no tax is due under the state statutes then in effect, 
such election creates no binding contract because of lack of 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $1510. 
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consideration; the second election, filed after enactment of 
amendment to state statute, providing minimum tax measured 
by dividends paid, creates valid contract binding upon both 
the commonwealth and the national bank. This was decided 
in the case of Commissioner of. Corporations and Taxation v. 
Woburn National Bank, Supreme Judicial Court of Mass- 
achusetts, 53 N. E. Rep. (2d) 554. 

The petitions in this case concern taxes assessed in the years 
1924 and 1925 respectively, brought under G. L. (1921) c. 
63, secs. 77, 78 as amended (now repealed by St. 1930 c. 416 
sec. 2), by a national bank association (herein referred to as 
petitioning bank), asking the Supreme Judicial Court to 
adjudge these taxes (assessed under statutes then existent and 
paid under written protest) illegally exacted, to the end that 
the amount thereof might be repaid out of the treasury of the 
Commonwealth. The petitions were transferred by a single 
justice, under St. 1930, c. 416, sec. 38, to the Appellate Tax 
Board created by St. 1937, c. 400, to take the place of the 
former Board of Tax Appeals. Subsequently thereto the Apel- 
late Tax Board abated the taxes on the ground that they were 
illegally exacted. The Commissioner of Corporations and 
Taxation (herein referred to as the respondent commissioner ) , 
appealed to the Supreme Judicial Court, as provided by G. L. 
(Ter. Ed.) c. 58A, Sec. 18. Subsequent to enactment in 1923 
of federal legislation, c. 267 (42 U. S. Sts. at Large, 1944) 
amending sec. 5219, which permitted the individual states 
under certain specified limitations, to pass legislation imposing 
taxes on owners of national bank shares, the Massachusetts 
legislature enacted St. 1923, c. 487, amended by St. 1924, ¢. 
233. By these statutes G. L. (1921) ¢. 63, sec. 1, was amended 
slightly in one place by expressing the rate of local taxation of 
bank shares as “the same rate as is assessed upon other moneyed 
capital in the hands of individual citizens coming into competi- 
tion with the business of national banks.” 

These Massachusetts statutes of 1928 and 1924, inserted a 
new section 10A' in G, L. (1921) ©. 68, whereby each national 
bank was given an annual election to be assesed and to pay a 
wholly different tax in lieu of the tax under c. 63, sec. 1, as 
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amended. A bank so electing was freed for the year from any 

tax under that section, c. 68, sec. 1, as amended, and was taxed 

instead twelve and one half per cent of its net income for the 

year, but (under the amendment to said sec. 10A inserted 

__ by the 1924 statute) in no event less than six per cent of the 
dividends paid to its stockholders during the year. 


In 1923 and 1924 the petitioning bank had no net income, 
but suffered a loss in each year. But in each year it paid sub- 
stantial dividends to stockholders out of accumulated surplus. 
In 1924 and 1925 it duly filed elections under sec. 10A to be 
taxed under that section with reference to income or dividends 
of the preceding year. The respondent commissioner assessed 
upon it in each year a tax of six per cent of the dividends paid 
in the preceding year. The petitioning bank paid those taxes 
under written protest, and later brought these petitions. 


It was held that a state tax on nonexistent income, with a 
minimum measured by dividends paid, was not within the per- 
mission given by sec. 5219, as amended in 1928. Hoeper v. 
Tax Commission of Wisconsin, 284 U. S. 206, 215. Commis- 
sioner of Corporations and Taxation v. J. G. McCrory Co. 
280 Mass. 278, 280. Such a tax was at best a mixture of 
two permitted forms of taxation, whereas the federal statute 
gave a State a choice of only one of three forms. Buder v. 
First Nat. Bank, 16 Fed. (2d) 990. The court further held 
that this alternative tax was optional with the petitioning 
bank and was payable only at its election. The petitioning 
bank could have chosen instead to pay the tax, doubtful in 
amount lawfully assessable under c. 63, sec. 1, as amended. 
However “by electing the alternative tax, the bank gained 
certainty in place of uncertainty, settlement in place of a long 
and expensive controversy.” Relying upon its election there 
was no attempt by the public authorities at local taxation of 
its shares. It was immaterial that the amount paid by the 
bank in compromise was called a tax, or that a tax of that sort 
apart from a contract of compromise would not have been 
collectible. Burr v. Wilcox, 18 Allen 269. The petitioning 
bank paid the amount voluntarily, without any duress upon 
valuable consideration furnished by the Commonwealth. It 


‘ 
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was further held that there was nothing ultra vires in the bank’s 
election to compromise. The compromise made amounted to a 
contract between the Commonwealth and the petitioning bank, 
and was not to be set aside except upon some ground destroying 
its validity as a contract. Collector of Taxes of Boston v. 
National Shawmut Bank, 259 Mass. 14. See also Central 
Trust Co. v. Howrid, 275 Mass. 158, 156; Clement National 
Bank v. Vermont, 231 U. S. 120. 

It was further held that inasmuch as the petitioning bank’s 
election in 1925 was made after a minimum tax provision had 
been inserted in sec. 10A, that election, accepted that minimum 
tax provision. Therefore that petitioning bank could not main- 
tain its petition with reference to the tax assessed in 1925. In 
1924 the petitioning bank filed its first election on March 11, 
1924, before St. 1924, c. 233 inserting the minimum tax provi- 
sion took effect on April 12, 1924. At that time, as appeared 
by a return filed within fifteen days thereafter, it had been 
determined that the bank had no net income for 1928, and con- 
sequently that no tax could be due under sec. 10A as it existed 
before the amendment made on April 12, 1924, by St. 1924, 
¢. 283. Since there was then no tax assessable under said sec- 
tion 10A as it existed prior to St. 1924 c. 238, because there - 
was no net income, the election filed on March 11, 1924, created 
no contract binding the Commonwealth, because of lack of 
consideration furnished by the bank. The case in this respect 
was not governed by Collector of Taxes of Boston v. National 
Shawmut Bank, 259 Mass. 14, because in that case the bank 
apparently was taxable under sec. 10A as it existed before the 
amendment of 1924. The later election filed by the petition- 
ing bank on April 15, 1924, after a minimum tax had become 
assessable under sec. 10A by the amendment made on April 
12, 1924, by St. 1924, c. 288, created a valid contract binding 
both the bank and the Commonwealth by reason of considera- 
tion furnished by each party. Petitions in each case dismissed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Claims Entitled to Preference Where Superintendent 
of Banks in Possession 


Orvis v. Bell, State Superintendent of Banks, Supreme Court, 46 New 
York Supp. (2d) 259 


Under provisions of New York Banking Law, Sec. 606, subd. 4, 
the only claims entitled to preference where the Superintendent of 
Banking takes possession of the business and property of a foreign 
banking corporation for the purpose of liquidation are those arising 
out of transactions had by claimants with its New York agency, or 
the claims of those whose names appear as creditors on the books 
of such agency. 

Plaintiffs claimed that as preferred creditors of a Japanese bank 
they were entitled to payment out of the assets of the New York 

‘ibranch of which the State Superintendent of Banks has been 
appointed liquidator. Plaintiffs further contended that in any event 
they were entitled to share in the surplus after satisfaction of ane 
of: preferred creditors, 

It was held that the mere fact that the New York branch of a 
Japanese banking corporation was employed to. transmit the consent 
of plaintiffs to withdrawals from the Osaka branch in Japan, and 
to forward to plaintiffs advices from Japan of the making of 
~deposits to the account existing in the Osaka branch, was insufficient 
basis for holding that plaintiffs’ claim arose out of transactions had 
iby them with the New York branch of the Japanese ‘bank. There was 
no evidence that plaintiffs’ names appeared as creditors on the books 
of the New York agency. The ceurt further held that any surplus © 
remaining after satisfaction of claims of preferred creditors could 
not be withheld by the superintendent of banks for benefit of creditors 
whose claims did not arise out of transactions with the New York 
branch of the Japanese bank. The surplus, if any, would be vested 
in the Alien Property Custodian, pursuant to a vesting order of 
which the court would take judicial notice. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 8§ 18-187. 
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Action by Warner D. Orvis and others, ete., against Elliott V. Bell, 
Superintendent of Banks of the State of New York, ete. On motion to 
dismiss the complaint for alleged failure to state a good cause of action. 

Motion granted. 

Baer & Marks, of New York City, for plaintiffs. * 

Edward Feldman, of New York City, for defendant. 


VALENTE, J.—This is a motion to dismiss the complaint for alleged 
failure to state a good cause of action. 

That pleading proceeds upon the theory that plaintiffs are preferred 
creditors of the Mitsui Bank, Ltd., and entitled to payment out of the 
assets of the New York branch of which the State Superintendent of 
Banks has been appointed liquidator. This theory is untenable. By 
express provision of the Banking Law, § 606, subd. 4, the only claims 
entitled to a preference where the Superintendent of Banks takes posses- 
sion of the business and property of a foreign banking corporation for 
the purpose of liquidation are those ‘‘arising out of transactions had by 
them (the claimants) with its New York agency or agencies’’ or the 
claims of those ‘‘whose names appear as creditors on the books of such 
agency or agencies.’’ The facts alleged in the complaint do not bring 
the claim of the plaintiffs within either of these two categories. The 
mere fact that the New York branch was employed to transmit the 
consent of plaintiffs to withdrawals from the Osaka branch in Japan, 
and to forward to plaintiffs advices from Japan of the making of deposits 
to the account existing in the Osaka branch, is insufficient basis for 
holding that plaintiffs’ claim arose out of transactions had by them 
with the New York branch of Mitsui Bank, Ltd. There is no allegation 
that the plaintiffs’ names appear as creditors on the books of the New 
York agency. Under the circumstances plaintiffs’ contention that they 
are entitled to a preference in the liquidation of the assets of the 
New York branch must be overruled. 

Plaintiffs attempt to sustain the sufficiency of their complaint on the 
theory that in any event they are entitled to share in the surplus after 
satisfaction of the claims of preferred creditors. Apart from the fact 
that this is not the theory of their complaint, it need only be observed 
that subdivision 4 of Section 606 of the Banking Law provides that 
whenever the claims of preferred creditors and the expenses of the . 
Jiquidation have been paid in full, the Superintendent of Banks, upon 
the order of the Supreme Court, is required to turn over the remaining 
assets to the principal office of the foreign banking corporation. Further- 
more the court may take judicial notice of the fact that the Alien 
Property Custodian by Vesting Order 912 dated February 15, 1943, has 
vested in himself the surplus remaining after the payment of the claims 
of creditors arising out of transactions had by them with the New York 
agency of Mitsui Bank, Ltd., and the claims of creditors whose names 
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appear as such on the books of the New York agency, together with 
interest on the claims and the expenses of the liquidation. 

The motion to dismiss the complaint for insufficiency is granted with 
$10 costs. 


Liability of Bank Stockholders on Consolidation 
with Trust Company 


Freeman, Secretary of Banking, v. Hiznay, Supreme Court of Penn- 
sylvania, 36 Atl. Rep. (2d) 509 


Where a banking corporation whose shareholders are individually 
responsible for its debts to the amount of the par value of their 
stock, in addition to the par value of the shares, enters into consolida- 
tion with a title insurance and trust company whose shareholders 
are not so responsible, and the consolidated company is subsequently 
taken over by the Secretary of Banking as receiver because of 
insolvency, it is held that all of the shareholders of the consolidated 
corporation are individually liable for the debts of the consolidated 
corporation. The shareholders’ liability, however, is only to the 
extent of the par value of stock in the original banking corporation 
and not to the extent of par value of stock in the consolidated 
corporation. ; 


Action in assumpsit by William C. Freeman, Secretary of Banking 
of the Commonwealth of Pennsylvania, receiver of Pennsylvania Liberty 
Bank & Trust Company, against Joseph M. Hiznay and Victor Lee 
Dodson to enforce an assessment to enforce stockholder’s assessment. 
From a judgment in favor of the plaintiff against defendant Hiznay 
for the sum of $17,500, with interest from February 26, 1937, and from 
a judgment in favor of the defendant Dodson, the plaintiff appeals. 

Reversed and remanded with directions. 

Leo W. White, of Pittston, John W. Lord, Jr., Sp. Deputy Atty. 
Gen., Orville Brown, Deputy Atty. Gen., and James H. Duff, Atty. Gen., 
for appellant. 

John Menovsky, of Wilkes-Barre, for Victor Lee Dodson. 

Frank L. Pinola, of Wilkes-Barre, for Joseph M, Hiznay. 


HORACE STERN, J.—Where a banking corporation whose share- 
holders were individually responsible for its debts to the amount of the 
par value of their stock in addition to the par value of the shares, 
entered into consolidation with a title insurance and trust company 
whose shareholders were not so responsible, and the consolidated company 


NOTE—For similar decisions see B.L.J. Digest (Fifth Editien) §§ 1411-1461. 
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was subsequently taken over by the Secretary of Banking as receiver 
‘ecause of insolvency, are the shareholders of the consolidated corpora- 
tion, or any of them, individually liable for its debts, and if so to what 
extent? That is the question here presented. 

The Slavonic Deposit Bank, the title of which was subsequently 
changed to Pennsylvania Bank and Trust Company of Wilkes-Barre, 
was incorporated in 1912 under the Act of May 13, 1876, P. L. 161, to 
carry on the business of banking. Liberty State Bank and Trust Com- 
pany was incorporated in 1923 under the Corporation Act of April 29, 
1874, P. L. 73, 15 P. 8. § 1 et seq., to carry on the business of insuring 
titles to real estate. In 1929 Pennsylvania Bank and Trust Company 
of Wilkes-Barre and Liberty State Bank and Trust Company, both of 
which corporations were then solvent, entered into an agreement to 
consolidate under the name Pennsylvania Liberty Bank and Trust 
Company, and in January, 1930, letters patent were issued to the 
eonsolidated corporation. At that time Pennsylvania Bank and Trust 
Company of Wilkes-Barre had a capital stock of $200,000, divided into 
2,000 shares of a par value of $100 each, and Liberty State Bank and 
Trust Company had a capital stock of $250,000 divided into 5,000 shares 
of a par value of $50 each. Pennsylvania Liberty Bank and Trust 
Company, the consolidated corporation, was organized with a capital 
stock of: $325,000, divided into 13,000 shares of a par value of $25 each, 
of which 8,000 were exchanged and distributed to the shareholders of 
Pennsylvania Bank and Trust Company of Wilkes-Barre in the propor- 
tion of four shares of new stock for one share of old stock, and 5,000 
shares were exchanged and distributed to the shareholders of Liberty 
State Bank and Trust Company in the proportion of one share of new 
stock for one share of old stock. 

Pennsylvania Liberty Bank and Trust Company conducted the 
business of banking as well as that of a title and trust company until 
September, 1931, when the Secretary of Banking took possession and 
determined to liquidate its affairs. In 1937 he proceeded to enforce the 
individual liability of its shareholders and for that purpose made an 
assessment of $25 per share, which was the par value of the stock. One 
of the shareholders was Joseph M. Hiznay, who had originally owned 
175 shares of Pennsylvania Bank and Trust Company of Wilkes-Barre 
of the aggregate par value of $17,500, which he had exchanged in the 
consolidation for 700 shares of Pennsylvania Liberty Bank and Trust 
Company of the same aggregate par value, and had thereafter purchased 
606 additional shares of Pennsylvania Liberty Bank and Trust Company 
of the aggregate par value of 15,150; he thus owned, at the time of the 
assessment, 1,306 shares of the aggregate par value of $32,650. Another 
shareholder was Victor Lee Dodson, who had owned 61 shares of 
Liberty State Bank and Trust Company of the aggregate par value of 
$3,050, which he had exchanged in the consolidation for an equal number 
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of shares of Pennsylvania Liberty Bank and Trust Company of the 
aggregate par value of $1,525. 

The present litigation is a test suit to determine the liability of these 
two shareholders and thereby that of all the others. The court below 
entered judgment against Hiznay for the sum of $17,500 (the par value 
of: the stock he had owned in Pennsylvania Bank and Trust Company 
of Wilkes-Barre), with interest from February 26, 1937, the date when 
the assessment was payable. As to Dodson the Court entered judgment 
for defendant. 

At the time of the consolidation the shareholders of Pennsylvania 
Bank and Trust Company of Wilkes-Barre were individually responsible 
for its debts in the amount of the aggregate par value of its stock, namely 
$200,000, over and above the par value of the shares, because section 5 
of the Act of May 13, 1876, P. L. 161, under which that company was 
incorporated, provided that: ‘‘The shareholders of any corporation 
formed under this act shall be individually responsible, equally and 
ratably, but not one for the other, for all contracts, debts and engage- 
ments of such corporation to the amount of their stock therein at the 
par value thereof in addition to the par value of such shares.’’ This 
liability, so far as the present case is concerned, was not affected by the 
Banking Code of May 15, 1933, P. L. 624, 7 P. S. § 819—1 et seq., or 
by other legislation: Bell, Secretary of Banking, Receiver, v. Abraham, 
343 Pa. 169, 22 A, 2d 753; Harr, Secretary of Banking, v. Boucher, 
142 Pa. Super. 114, 15 A. 2d 699. 

At the time of the consolidation the shareholders of Liberty State 
Bank and Trust Company were not individually responsible for its 
debts, because section 24 of the Act of April 29, 1874, P. L. 73, 15 

*P. S. § 354, under which that company was incorporated, provided: 
‘“That the officers and stockholders of corporations organized under or 
accepting the provisions of this act shall not be individually liable for 
the debts of said corporation otherwise than in this [sic] provided.’’ 
This freedom from liability was not affected by subsequent legislation 
by which greatly enlarged rights and powers were granted to title 
insurance and trust companies: DeHaven v. Pratt, 223 Pa. 633, 72 A. 
1068; Gordon, Secretary of Banking v. Winneberger, 310 Pa. 362, 
165 A. 408, 

If the consolidation which resulted in the formation of Pennsylvania 
Liberty Bank and Trust Company had been that of two banks incorpor- 
ated under the Act of 1876 there would be no question but that the 
individual liability imposed by that act on the shareholders of each 
of the constituent corporations would have continued for the benefit of 
the creditors of the consolidated corporation: Bell, Secretary of Banking, 
v. Cabalik, 346 Pa. 115, 29 A, 2d 678. Here, however, we have a union 
of two companies the shareholders of only one of which were subject 
to individual liability, and the perplexing question thus arises as to the 
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effect of the consolidation upon the liability or non-liability of the 
shareholders of the constituent corporations. Was all individual liability 
destroyed by the consolidation? Or did the shareholders of the con- 
solidated corporation become subject to liability in the full amount, 
$325,000, of the par value of its capital stock? Or should individual 
liability be confined to the sum of $200,000, which was the aggregate 
par value of the stock exchanged for that of Pennsylvania Bank and 
Trust Company of Wilkes-Barre, and, if so, should the liability in that 
amount tbe borne wholly by the holders of the shares which were ex- 
changed for the stock of that company or should it be distributed equally 
and ratably among all the shareholders of the consolidated corporation ? 
The problem is obviously one that does not lend itself to solution by the 
application of any particular rules of logic, but calls rather for an 
answer dictated by practical considerations so far as consistent with 
legal principles. 

The Act of 1876 established the then policy of the State that, in the 
ease of banks, creditors should have the benefit of individual liability 
of the shareholders in addition to the assets of the corporation itself; 
why, then, should they be deprived of that benefit, or why should the 
shareholders be allowed to escape such liability, merely because of the 
consolidation of the bank with another corporation? It is true that 
while, in the case of a merger, one of the combining corporations 
continues in existence and absorbs the others, in a consolidation all the 
combining corporations are deemed to be dissolved and to lose their 
identity in a new corporate entity which takes over the properties, 
powers and privileges, as well as the liabilities, of the constituent 
companies: Buist’s Estate, 297 Pa. 537, 541, 147 A. 606, 607. But 
Pennsylvania Liberty Bank and Trust Company, the consolidated* 
corporation, continued to conduct the business of banking, and as its 
power to do so was derived from the Act of 1876 under which its 
constituent, Pennsylvania Bank and Trust Company of Wilkes-Barre, 
had been incorporated, its creditors were entitled to the protection 
afforded by the liability imposed by that act. Section 3 of the Act of 
May 3, 1909, P. L. 408, 15 P. 8. § 423, under which the consolidation 
was effected, provided that ‘‘all rights of creditors . . . shall continue 
unimpaired. . . .”’ The general intendment of that act and of the 
decisions dealing with the consolidation of corporations is to the effect 
that a consolidation does not work any change in the assets, rights and 
liabilities of the constituent corporations or in the status of creditors and 
shareholders; it rather resembles the flowing together of two rivers the 
waters of which become mingled in a common stream. Therefore the 
individual liability which existed to the extent of $200,000 when the 
constituent corporations combined was continued as an attribute of the 
new corporate organization. On the other hand, just as the consolidation 

could not impair, so also it could not increase the total amount of that 
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liability, and the Attorney General, conceding this, does not ask that the 
shareholders of the consolidated corporation be held individually liable 
to the extent of $325,000, the aggregate par value of the capital stock 
of the new corporation, but only in the amount of $200,000, since the 
entire liability of all the shareholders who joined in the formation of 
the consolidated corporation did not exceed that sum. 

The question then remains as to how this individual liability of 
$200,000 is to be distributed. The court below was of opinion that. it 
attached only to the shares which were given in exchange for the shares 
of Pennsylvania Bank and Trust Company of Wilkes-Barre, and not 
to the shares given in exchange for those of Liberty State Bank and 
Trust Company, the shareholders of the latter corporation not having 
been subject to such liability. Apart from all other considerations, 
such a ruling would result in an impractical situation. All the 13,000 
shares of Pennsylvania Liberty Bank and Trust ‘Company stock are in 
form and content indistinguishable from one another, and the diffi- 
culties involved in the court’s decision are illustrated by the fact that 
Hiznay was relieved by it from liability in connection with the 606 shares 
which he had purchased after the consolidation, although it did not 
appear, and probably could not have been ascertained, whether any or 
all of those additional shares stemmed from the shares of the bank or 
from those of the title and trust company. As all the shareholders, no 
matter with which of the constituent corporations they had originally 
been identified, proceeded, after the consolidation had ‘been effected, to 
conduct an enterprise in which they enjoyed, the same rights and shared 
the profits pro rata, their responsibility for the debts should certainly 
be equal. The legislature, in permitting a consolidation of this nature, 
could not have intended such an unjust and absurd result as that the 
shareholders of the consolidated corporation, carrying on the business 
of banking in their common interest, should be subject to wholly unequal 
statutory responsibility for the debts and contracts of that business 
because some of them had originally held stock in one company and 
some in another, although all of them had exchanged their holdings for 
the uniform stock of: the new corporation. The shareholders whose 
stock was derived from that of Liberty State Bank and Trust Company 
were, as far as the banking business carried on by the consolidated 
corporation was concerned, as much bound by the Act of 1876 as were 
the shareholders whose stock was derived from that of Pennsylvania 
Bank and Trust Company of Wilkes-Barre, for it was only by virtue 
of the powers and rights granted by that act that such business could 
be conducted ; consequently they should share tHe burden of the aggre- 
gate individual liability resulting from the application of the provisions 
of that act to the situation created by the consolidation. We are accord- 
ingly of opinion that all the shareholders of Pennsylvania Liberty Bank 
and Trust Company are equally and ratably liable in the aggregate 
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amount of $200,000, which, there being 13,000 shares, constitutes a 
liability of $15.38 plus per share. The fund raised by the assessment 
will be for the benefit of all creditors of the consolidated corporation 
existing at the time of the receivership, whether they had been creditors 
of either of the constituent corporations or had become creditors only 
after the consolidation. 

The judgments are reversed and the record is remanded with direc- 
tions to enter judgment for plaintiff against Joseph M. Hiznay in the 
sum of $20,092.30, and judgment for plaintiff against Victor Lee Dodson 
in the sum of $938.46, in each case with interest from February 26, 1937. 


Tentative Trust of Savings Account Not Revoked by 
Depositor’s Will 


In re Krewson’s Estate, Superior Court of Pennsylvania, 36 Atl. Rep. 
(2d) 250 


Deposits of money made from time to time by a testatrix in her 
own name as trustee for a niece clearly constitutes a tentative trust, 
revocable at will. 

The court properly ruled that oral statements made by the 
testratrix to the effect that she merely made her niece beneficiary 
so that the niece could withdraw funds for the testatrix’ own use 
in ease of confining illness were not sufficiently clear and unambigu- 
ous to constitute a parol revocation of the written declaration of 
‘trust made with the deposit. The court further held that an un- 
signed document allegedly executed by testatrix just prior to her 
death was not a holographic will and had no evidential value for 
purpose of establishing revocation of the trust account. 


Proceedings in the matter of the estate of Mary M. Krewson, de- 
ceased. From a definitive decree of the Orphans’ Court awarding a 
bank deposit to E. Violet Nicewonger, a niece of the decedent, Lyman 
daF. Brandon, executor, appeals. " 

Appeal dismissed. 

Joseph Weintraub and Joseph Atlas, both of Philadelphia, for 
appellant. 

Thaddeus M. Daly, Jr., and ‘Cornelius C. O’Brien, both of Philadel- 
phia, for appellee. =» 


BALDRIDGE, J.—Mary M. Krewson died October 20, 1940, un- 
married and without issue, leaving a will dated January 28, 1937, 
wherein she appointed appellant, Lyman daF. Brandon, her executor 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 463. 
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and trustee. The executor’s account was duly filed and called for audit 
January 14, 1943. It appeared therein that the testatrix opened an 
account December 1, 1931, with the Philadelphia Saving Fund Society 
under ‘the designation of ‘‘Mary M. Krewson, In Trust for E. Violet 
Nicewonger (niece of age),’’ in which there was a credit balance at 
the time of testatrix’ death of $1,965.01. 

The claim of E. Violet Nicewonger was opposed on the ground that 
the trust was revoked by (1) declarations and acts of decedent prior 
to her death, and (2) by the-provisions of the decedent’s will. The 
auditing judge held that the deposit constituted a tentative trust for 
the beneficiary named and it was not revoked by declarations of the 
decedent or by her will and awarded the amount of the deposit to E. 
Violet Nicewonger. His action was sustained by the court sitting en 
bane. 

The appeal that followed involves a consideration as to whether 
the decedent revoked the trust, and further whether the executor of the 
estate of the decedent has the right to appeal from the adjudication of 
the orphans’ court awarding this deposit to E. Violet Nicewonger. 


The deposits of money made from time to time by the testatrix in 
her own name as trustee for her niece clearly constitute a tentative 
trust, revocable at will. The doctrine of tentative trust has been rec- 
ognized and approved by our appellate courts in a number of cases 
ineluding Seanlon’s Estate, 313 Pa. 424, 169 A. 106; Pozzuto’s Estate, 
124 Pa. Super. 93, 188 A. 209; Downey v. Duquesne City Bank, 146 
Pa. Super. 289, 22 A. 2d 124; Gorgas’ Estate, 147 Pa. Super. 319, 24A. 
2d 171. It has been adopted by the American Law Institute, § 58, 
Restatement, Trusts. 

The alleged oral statements made by the decedent to the effect that 
she merely made her niece beneficiary so that the niece could withdraw 
funds for the testatrix’ own use in case she became bedridden were 
not sufficiently clear and unambiguous to constitute a parol revocation 
of the written declaration of trust made with the deposit. 

The appellant introduced in evidence an unsigned document allegedly 
written by the decedent about a month before her death, which the court 
correctly disregarded. It was not a holographic will and it had no evi- 
dential value.’ Bearinger’s Estate, 336 Pa. 253, 9 A. 2d 342, relied on 
by the appellant, is distinguishable as there the depositor wrote a signed 
letter to his sister-in-law (the beneficiary of the deposit in a savings 
account), a short time before his death, stating that she was to pay his 
funeral expenses and divide the remainder of the deposit with the 
depositor’s sister. Even if we accept the writing offered in evidence 
at face value, it contains no specific reference to the deposit and it 
is doubtful whether it would be sufficient to constitute a revocation of 
the trust. 
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Nor do we find anything in the testatrix’ will indicating an inten- 
tion to revoke the trust. The appellant argues that an intention to 
revoke the trust created by the deposit appears in the eighth 
paragraph of the will reading as follows: ‘‘In making the bequests 
in this will to my sister Martha Cleland, I have not been unmind- 
ful of the existence of my nieces, the daughters of my Sister 
Elizabeth Douglas, but I feel that I have made sufficient remembrance 
of them in . . . the cancellation of One Thousand Dollars from the 
obligation of Four Thousand Dollars owing to me by Emory L. Nice- 
wonger, the husband of my niece Violet Nicewonger. ...’’ Those pro- 
visions are not inconsistent or in conflict with the continued existence 
of the trust of the deposit. If it was the purpose of the testatrix to 
revoke the trust she would have specifically and expressly said so in 
her will drawn by an attorney. 

Furthermore, the appellant as executor had no such interest as 
would give him a right to appeal. Under section 22(a) of the Orphans’ 
Court Act of June 7, 1917, P. L. 363, 20 P. S. § 2601, the right to appeal 
is limited to ‘‘any party aggrieved by the definitive sentence or decree 
of any orphans’ court... .’’ See, also, Musser’s Estate, 341 Pa. 1, 17 
A. 2d 411; Hand’s Estate, 288 Pa. 569, and cases cited page 570, 136 
A. 864; Reese’s Estate, 317 Pa. 473, 177 A. 792. 


Revocable Trust Deposit Subject to Execution 
of Judgment Creditor 


Banca D’Italia & Trust Co. v. Giordano, Superior Court of Pennsylvania, 
aor 36 Atl. Rep. (2d) 242 


A deposit by one person of his own money in his own name as 
trustee for another, standing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. It is a tentative trust 
merely, revocable at will during the lifetime of the depositor and 
subject to execution in favor of depositor’s judgment creditor. 

Plaintiff bank, a judgment creditor of the defendant, brought 
a writ of attachment execution, naming as garnishee a trust company 
wherein judgment creditor had opened an account in his own name 
as trustee for his daughter. At the trial in the lower court defendant 
contended that upon the evidence a finding was warranted that an 
irrevocable trust was intended. The trial court upon the evidence 
found that the deposits made by the defendant in the trust account 
were his own funds and merely created a tentative trust revocable 
at will during lifetime of the defendant and thus subject to execution 
in favor of plaintiff. From a judgment of the trial court subjecting 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 105. 
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the trust account in the garnishee bank to the attachment execution, 
the defendant appealed. 


On appeal, the finding of the trial court was affirmed. The 
evidence warranted the finding that the defendant intended to retain 
the beneficial incidents of ownership in the funds deposited in the 
trust account and that the deposit was set up in trust form solely 
for the purpose to place the funds beyond the reach of his creditors. 


Action by Banca D’Italia & Trust Company against Guy Giordano, 
wherein plaintiff recovered a judgment against defendant. A writ of 
attachment execution against defendant, naming the Liberty Title & 
Trust Company as garnishee, was issued. From a judgment subjecting 
an account in garnishee bank, standing in name of defendant as trustee 
for Josephine Giordano, defendant’s minor daughter, to the attachment 
execution, Guy Giordano and John J. Toner, guardian ad litem of 
Joseph Giordano, appeal. 

Affirmed. 


Joseph Marinelli and Frank Carano, both of Philadelphia, for 
appellants. 
William F. Quinlan, of Philadelphia, for appellee. 


HIRT, J.—Guy Giordano borrowed $3,000 from plaintiff bank in 
1936 on a misleading statement of the financial worth of his butter and 
egg business. He became insolvent in the same year, and although 
he testified that his assets then were converted into cash and distributed 
among his creditors by a committee, nothing appears to have been 
received by the bank to apply on his note. The bank subsequently 
entered judgment thereon by confession. In 1941, Giordano opened 
an account with Liberty Title and Trust Company in his own name as 
trustee for Josephine Giordano, a minor daughter. On March 31, 1942, 
plaintiff bank issued an attachment execution on its judgment, naming 
the Liberty Trust Company as garnishee. The total on deposit in the 
above trust account then was $1,400.10. The questions before the lower 
court in the present proceeding, tried by a judge without a jury, were 
whether the deposits made by Giordano in the trust account were his 
own funds and whether the trust was tentative. The lower court 
resolved these issues in favor of plaintiff and entered judgment against 
the garnishee in the total amount of the trust account. Giordano and 
the guardian ad litem of the minor cestui que trust appealed. 

In 1936, about the time Giordano became insolvent, his wife and a 
sister-in-law, ostensibly as partners trading as American Beauty Egg 
Company, registered a business to be conducted at a new location, under 
the Act of June 28, 1917, P. L. 645 as amended, 54 P.S. § 21. Giordano 
became associated with the business, according to his testimony as an 
employee, but the lower court found that the ‘‘so called American Beauty 
Egg Company is fictitious more than in name; that the business is in 
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fact that of defendant,’’ Guy Giordano. The source of all but $350 
deposited in the trust account was the proceeds of sales by Giordano of 
fats and waste products of the above business. Eight of the nine deposits 
were checks drawn to Giordano as payee and on at least five of them 
the name of American Beauty Egg Company did not appear as endorser 
or otherwise. The remaining deposit of $350 was the proceeds of 
insurance in the name of American Beauty Egg Company, paid on a 
fire loss. 

It is the function of the lower court and not of this court to pass 
upon the credibility of witnesses, Pearlman v. Newburger et al., 117 
Pa. Super. 328, 178 A. 402; the finding that Giordano had a proprietary 
interest in the business and that the money deposited in the trust account 
was his, are supported by reasonable inferences from the testimony. 

The evidence also is sufficient to justify the finding of the court that 
the trust was tentative. “‘A deposit by one person of his own money 
in his own name as trustee for another, standing alone, does not establish 
an irrevocable trust during the lifetime of the depositor. It is a tentative 
trust merely, revocable at will... . In the absence. . . of a different 
intention of the depositor [i. e., to create an irrevocable trust or not to 
create any trust], the mere fact that a deposit was made in a savings 
bank in the name of a depositor ‘as trustee’ for another person is 
sufficient to show an intention to create a revocable trust’’: In re 
Seanlon’s Estate, 313 Pa. 424, 169 A. 106, 108; In re Bearinger’s 
Estate, 336 Pa. 253, 9 A. 2d 342; Downey v. Duquesne City Bank, 146 
Pa. Super. 289, 22 A. 2d 124. Both Giordano and his wife insisted that 
an irrevocable trust was intended but the court did not accept their 
testimony. Whether their testimony was incredible in the light of the 
circumstances was a question for the finder of facts. The finding of 
the trial judge has the force and effect of a verdict of a jury. Jann v. 
Linton’s Lunch, 150 Pa. Super. 653, 29 A. 2d 219. Such finding may 
be reversed only when the testimony is such as would warrant binding 
instructions if the questions of fact were to ‘be passed on by a jury. 
Mabrey v. Metropolitan L. Ins. Co., 70 Pa. Super. 321. No such ground 
for reversal appears in the present proceeding. The court in effect, upon 
sufficient evidence, concluded that Giordano intended to retain the 
beneficial incidents of ownership in the amounts deposited and that he 
set up a trust in form only in an attempt to place the fund beyond the 
reach of creditors. Cf. In re Mogridge’s Estate, 342 Pa. 308, 20 A. 2d 
307. Giordano had complete control over the bank account and, as 
testified by a representative of the Liberty Bank, could withdraw the 
fund or any part of it at any time and for any purpose, under the 
terms upon which the account was opened. On the finding of the 
court, the trust, as most, was tentative and plaintiff was justified in 
treating Giordano as the unrestricted owner of the deposits in issuing 
execution against the fund. Restatement, Trusts, § 58 (c). 
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In strictness the trial judge improperly excluded evidence that well 
might have been received. But the issues were not tried ‘by a jury and 
appellants are not entitled to a new trial on that ground, for the 
excluded proof appears elsewhere in the testimony and they were not 
harmed. The trial judge had before him all of the essential facts and 
the judgment of the court in banc, based upon his findings, may not be 
disturbed. 


Assets of Bank Held for Liquidation Not Attachable 


Guaranty Trust Company of New York v. Bell, Superintendent of Banks, 
Supreme Court, 46 N. Y. Supp. (2d) 137° 


Under Banking Law, sec. 606 seq. (New York Statutes) where 
the Superintendent of Banks has taken over a bank for the purpose 
of liquidation, it is held that no right of attachment exists as against 
bank’s assets, inasmuch as the possession of the Superintendent is in 
the nature of a receivership for the benefit of all creditors, and that 
no priority except in conformity with the provisions of Banking 
Law can be had by any creditors. The sequestration of any fund 
by attachment would result in a priority. 

Plaintiff, creditor of foreign corporation, secured warrants of 
attachment against a corporation and a foreign bank under which 
a purported levy was made by service on the Superintendent of 
Banks. It was held that plaintiff creditor would be permitted to 
bring suit to reduce levy to possession of sheriff in order to de- 
termine whether the funds sought by plaintiff were held pursuant 
to the liqidation and whether, as contended ‘by Superintendent, the 
claim to the funds had vested in Alien Property Custodian. 


Action by Guaranty Trust Company of New York against Elliott V. 
Bell, Superintendent of Banks of the State of New York, as liquidator 
of Kabushiki Kaisha Mitsui Ginko, and Tokyo Dento Kabushiki Kaisha, 
wherein plaintiff secured a warrant of attachment against each of the 
corporate defendants and a purported levy was made under each by 
service on the Superintendent. On Superintendent’s motion to vacate 
warrants of attachment. 

Order in accordance with opinion. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, for 
plaintiff. 

Edward Feldman, of New York City (Isadore H. Cohen, of New 
York City, of counsel), for defendant. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 99-107. 
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ARON STEUER, J.—There are three defendants in this action— 
the Superintendent of Banks as liquidator of the Mitsui Bank, the Mitsui 
Bank and the Tokyo Electric Company. The names given above are 
the English equivalents of the corporate names, the exact titles appear- 
ing in the caption. The plaintiff has secured a warrant of attachment 
against each of the corporate defendants and a purported levy was made 
under each by service on the Superintendent. The motion by the 
Superintendent seeks to vacate those warrants. 

It appears that the plaintiff is the fiscal agent for the bondholders 
under a bond issue of which the electric company is the obligor. An 
instalment of interest in the sum of $550,900 was due on December 15, 
1941. Plaintiff requested payment and the electric company instructed 
the Bank, which in turn instructed its New York agency to pay this sum 
to plaintiff. The New York agency in turn informed plaintiff that it had 
these instructions and would comply as soon as it received the necessary 
authorization from the Treasury Department. The next business day 
the Superintendent took over all the assets of the New York agency of 
the Bank and proceeded to liquidate them pursuant to Art. 13 of the 
Banking Law. Plaintiff presented its claim to the Superintendent. The 
claim was rejected and this suit was then started. In due course the 
warrants of attachment in question were obtained. 


In regard to the warrant against the Bank it is the Superintendent’s 
position that no right of attachment exists. It is urged that the 
possession of the Superintendent is in the nature of a receivership for 
the benefit of all creditors and that no priority except in accord with 
the provisions of Banking Law can be had by any creditors. The 
sequestration of any fund by attachment would effectuate such a priority. 
This position is essentially sound. A review of the statue (Banking 
Law, § 606 et seq.) reveals that while there is no express prohibition 
against this form of relief, recognition of it is inconsistent with the 
purposes of the act. Apparently there is no holding on the precise point 
but interpretation has not varied in fixing the purposes and consequences 
of the Superintendent’s tenure. Isaac v. Marcus, 258 N. Y. 257, 179 
N. E. 487; Lafayette Trust Co. v. Beggs, 213 N. Y. 280, 107 N. E. 644. 
It is urged that such a ruling prevents suit against the Bank, as attach- 
ment is the only source of jurisdiction. It should be borne in mind, 
however, that the jurisdiction obtained by attachment is in rem and 
hence limited to what is attached. Access to plaintiff’s proper share of 
whatever funds might otherwise be reachable by attachment is available 
through this suit. 


This claim of the Superintendent would not apply to the warrant 
against the electric company. Any assets of the latter are not held 
pursuant to any liquidation. No solid ground for vacating the warrant 
has been advanced. The sole tenable contention of the Superintendent 
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is that he has no assets of this company in his possession and has so 
certified. He bases this claim on two grounds—first that even if the 
electric company is a creditor of the Bank that until a claim is allowed 
and a dividend declared no assets are being held for it. It is unnec- 
essary to discuss the merits of this contention. The second reason is 
that the Superintendent holds the assets for the benefit of local creditors 
only and that if there is any balance which ought to be applied to the 
claims of foreign creditors it has pursuant to an order of the Alien 
Property Custodian been vested in the United States, There is no answer 
to this contention. Plaintiff argues that those are matters to be disposed 
of in a suit to reduce the levy to the possession of the sheriff. It is 
proper that it should have the opportunity for this more extended test. 
Motion is granted to the extent of vacating the warrant of attachment 
directed against defendant Kabushiki Mitsui Ginko and vacating the 
levy made under the warrant against Tokyo Dento Kabushiki Kaisha 
unless in regard to the latter an action be brought by the sheriff or the 
sheriff and the plaintiff within twenty days from the date of the order. 
Settle order. 


Joint Tenancy of Bank Deposits 


Malone v. Walsh, Supreme Judicial Court of Massachusetts, 53 N. E. 
Rep. (2d) 126 


A change in a deposit to the joint account of the former owner 
and another would operate as a present and complete gift in joint 
ownership if former owner clearly intended such a result. Such a 
present gift could be made even though the donor retained the 
exclusive right to the income of the deposit during her life. 

In this case the owner of the deposits had them transferred to 
account of herself and another to defeat inheritance by her husband. 
It was held that the former owner’s reservation of right to withdraw 
both income and principal and to revoke the joint tenancy was not 
inconsistent with a perfected creation inter vivos of a joint tenancy, 
and neither was former owner’s exclusive control of deposits and 
deposit books. The purpose of the wife to prevent her husband from 
taking as distributee of her estate was not unlawful. 


Petition by John D. Malone, administrator, against Patrick Walsh 
and others to determine title to bank deposits and to recover them for 
the estate. From a decree for the administrator, the named defendant 
appeals. ‘ 

Decree reversed, and petition dismissed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 432. 
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J. J. Foley and J. D. Malone, both of Lynn, for petitioner. 
E. S. Farmer and A. P. Teele, both of Boston, for respondents. 


LUMMUS, J.—Mary A. Ryan, late of Lynn, died intestate on 
December 25, 1939, leaving her husband, Patrick J. Ryan, a sister, 
Catherine Reigle of Cleveland, Ohio, and three brothers, Patrick, Peter 
and James Walsh, of Lettermoghera in Ireland. The petitioner was 
appointed administrator of her estate. In 1939 Mary A. Ryan made 
three joint deposits mm different savings banks in Massachusetts, su'b- 
stantially in the names of Mary A. Ryan and Patrick Walsh (her 
brother) payable to either or the survivor. This petition is brought 
under G. L. (Ter. Ed.) ¢. 215, § 6, as amended by St. 1939, e. 194, § 2, 
to determine the title to these deposits and to recover them for the estate. 
Walsh v. Mullen, 314 Mass. 241, 50 N. E. 2d 1. The probate judge found 
that Mary A. Ryan did not intend that the deposits should pass into the 
control of her brother Patrick or that any part of the funds should 
become his property until her death, and found that she did not intend 
to make a present completed gift. He entered a decree ordering the 
respondent savings banks to pay the funds, represented by the bank 
books standing in the joint names as hereinbefore described, to the 
petitioner. The respondent Patrick Walsh appealed. The judge found 
the material facts, and all the evidence is reported. 


The law on this subject of joint deposits was stated in Goldston v. 
Randolph, 293 Mass. 253, 256, 257, 199 N. E. 896, 898, 103 A. L. R. 
1117. It was there said that a change in a deposit to the joint account 


of the former owner and another ‘‘ ‘would operate as a present and 


complete gift in joint ownership if she [the former owner] clearly in- 
tended such.a result.’. .. Such a present gift could be made even though 
the donor retained. the exclusive right to the income of the deposit during 
her life... . A present gift of an interest in the deposit would be effected 
on the principle of Chippendale v. North Adams Savings Bank, 222 Mass. 
499, 111 N. E. 371, and cases following it, by a contract to which the 
bank, the deceased and the [donee] were parties if the requisite inten- 
tion on the part of the deceasd existed. Delivery of the bank book 
would not be essential since the contract takes the place of the delivery 
ordinarily required, . . . Furthermore, a transfer of this nature is not 
a gift of the deposit as such, but rather a gift of the interest therein 
created by the contract. ... And such a gift made in the lifetime of the 
deceased of an interest in the deposit, though ripening into ful! owner- 
ship of the deposit by the [donee] on the death of the deceased, is not 
testamentary in character.’’ In Ball v. Forbes, 314 Mass. 200, 203, 204, 
49 N. E, 2d 898, 900, it was said: ‘‘It is settled that, while the contract 
of deposit is conclusive as between the ‘parties and the bank, and that 
the contract with the bank takes the place of delivery ordinarily re- 
quired, and that a present gift could thus be made if that result was: 
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intended even though the deceased retained control of the books evidenc- 
ing the deposits, nevertheless, as between the survivor and the repre- 
sentative of the estate of the deceased, it is still open to the latter to 
show by attendant facts and circumstances that the deceased did not 
intend to make a present completed gift.of a joint interest in the account, 
and that the mere form of the deposits does not settle the matter.’’ 
These statements of the law are supported by other recent cases. Barnes 
v. Chandler, 277 Mass. 395, 178 N. E. 735; Batal v. Buss, 293 Mass. 329, 
199 N. E. 750; Greeley v. O’Connor, 294 Mass, 527, 2 N. E. 2d 471; 
Murphy v. Denovan, 295 Mass. 311, 3 N. E, 2d 734; Gibbons v. Gibbons, 
296 Mass, 89, 4 N. E. 2d 1019; Murphy v. Nally, 301 Mass. 329, 17 
N, E. 2d 151; Castle v. Wightman, 303 Mass. 74, 20 N. E. 2d 436; 
Sullivan v. Hudgins, 303 Mass. 442, 22 N. E. 2d 43; Berry v. Kyes, 304 
Mass. 56, 22 N. E. 2d 622; MacLennan v. MacLennan, 311 Mass. 709, 
42 N. E. 2d 838; Colby v. Callahan, 311 Mass. 727, 42 N. E. 2d 801. 
G. L. (Ter. Ed.) ¢. 167, § 14, as amended by St. 1933, ¢. 334, § 1. 
Sawyer v. National Shawmut Bank, 306 Mass. 313, 28 N. E. 2d 455. 

There was evidence of the following facts. Mary A. Ryan was born 
in Ireland on June 24, 1871, and came to this country in 1900. On 
March 2, 1902, she married Patrick J. Ryan. Two children were born, 
who died in infancy. A third child, Veronica, was born in 1905 and 
died in February, 1914. In 1908 Mary A, Ryan and Veronica went to 
Treland and remained nine months. Mary was displeased because her 
husband -would not go with her, and also because he was working nights. 
She left her husband in 1914, when she sold his boats, dogs, hens, guns 
and fishing tackle without his knowledge. They went to living together 
again within a year, and parted again in 1915. She had him placed 
on probation in a District Court with an order for her support. They 
began to live together again in 1924, but lived together only a few weeks. 
Though living apart thereafter they were not unfriendly, and sometimes 
went to a theatre or a restaurant together or spent week-ends together. 
The judge found as follows: ‘‘The decedent during her lifetime was not 
a generous woman, but rather close and penurious, and of a suspicious 
nature. She insisted to her close associates and friends that she was 
without funds, and received favors and gratuities from these friends 
who supposed her to be living in poverty.’ 

The amount of the savings bank deposits in question is approximately 
$15,000. They were originally established in the name of Mary A. Ryan, 
the first in a Quincy bank in October, 1915, the second in a Charlestown 
bank on December 1, 1920, and the third in a Lynn bank on September 
13, 1929. There were other deposits in other savings banks, but in 
May, 1935, they were withdrawn and the money was deposited in one 
of the three accounts just mentioned. 

About April 23, 1935, Mary A. Ryan consulted a lawyer in Lynn 
about her savings bank deposits. She wished to make provision for the 





602 THE BANKING LAW JOURNAL 


disposition of her money so that her husband would not get any of it. 
She showed the lawyer her will, but he told her that her husband could 
waive the will and take his statutory interest. She destroyed the will 
in the presence of the lawyer. Then she talked with the lawyer about 
making a trust agreement, and decided to make one. She told him 
exactly who were to be the beneficiaries. They were her brothers and 
sisters, the children of one of her sisters, some cousins, and charities. 
When the trust instrument was drawn, she decided not to sign it This 
was on May 17, 1935. Finally she décided to transfer her deposits to 
herself and her sister Catherine Reigle jointly. The three deposits 
already described were transferred into new accounts in the names of 
Mary A. Ryan and Catherine Reigle, payable to either or the survivor. 
She told the lawyer that the money had been earned by her own labor. 
The lawyer drew, and she signed, instructions to Catherine Reigle as to 
the distribution of the money after her death. The beneficiaries named 
in these instructions were much the same, and the gifts to them were 
in much the same amounts, as in the proposed trust agreement. 
Catherine Reigle was included to the extent of $500 only, though her 
three brothers in Ireland were to receive $4,000 each. Relatives named 
Coyne were included for amounts not exceeding $500 each. These 
written instructions were given to Catherine Reigle on May 20, 1935. 
Mary A. Ryan retained possession of the bank books at all times, and 
made withdrawals from the accounts for her own purposes. No with- 
drawals were made by Catherine Reigle. 

Beginning with the summer of 1938 the relations between Mary A. 
Ryan and Catherine Reigle became unfriendly. The former thought the 
latter too grasping for money. On December 5, 1938, Mary A. Ryan 
wrote to her brother Patrick Walsh in Ireland, whom she had not seen 
since 1908 but with whom she corresponded, saying among other things 
this: ‘‘Now Pat I am going to send papers to you to fill out and sign 
your name to them and whatever is left if anything should happen to 
me you would get whatever is left. There is Michael Coyne and John 
Coyne and Kate and her good for nothing crowd wishing me to pass 
away... . 1 know your prayers are helping me.’’ (Spelling corrected. ) 
The ‘‘papers’’ referred to evidently were cards for the transfer of the 
savings bank deposits into the names of Mary A. Ryan and Patrick 
Walsh jointly. She wrote Patrick that when the cards had been 
signed ‘‘then they cannot touch anything belonging to me if I died in 
[the] morning and the Coynes don’t get even my old shoes. This doesn’t 
mean anything more than a protection so safety first. Don’t say any- 
thing to James or his family or to anyone. Keep this to yourself. This 
is just been for fear the Coynes might try to put me in a place where 
I could not hear from you and I am not trusting Kate or her daughter 
either.’’ -(Spelling corrected.) On February 28, 1939, she wrote 
Patrick that she was sending him some more ecards to be filled out and 
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returned to her so that she could have them by the first of April. She 
added, ‘‘[If] I don’t have it by the first of April I shall make other 
plans.’’ (Spelling corrected.) On April 4, 1939, the deposit in the 
Quincy bank was transferred into a new account in the names of Mary 
A. Ryan and Patrick Walsh jointly. On April 20, 1939, the deposit 
in the Charlestown bank was so transferred. On May 1, 1939, the 
deposit in the Lynn bank was so transferred. There was no evidence that 
Catherine Reigle participated in or knew about this change, and it is 
to be inferred that she knew nothing about it. But as the judge found, 
Mary A. Ryan impliedly reserved a power of revocation of any trust 
created by the joint deposits in 1935 and the instructions to Catherine 
Reigle, and exercised that power by the transfers in 1939. Mary A. 
Ryan retained possession of the bank books at all times, and made 
withdrawals for her own purposes. No withdrawals were made by 
Patrick Walsh. 

On February *3, 1940, the respondent Patrick Walsh wrote from 
Ireland to the Lynn bank as follows: ‘‘In December 1938 I understand 
that the amount was placed in the joint names of Mrs. Ryan (who was 
my sister) and myself for the purpose of the money belonging to the 
person who outlived the other, and as such person I now wish to have 
the account placed solely in my name as no other persons has (sic) 
any claim to it.’’ A letter from the respondent Patrick Walsh in 
Ireland to the probate judge contained the following: ‘‘The said monies 
were in the joint names of my deceased sister Mary A. Ryan and myself 
and it was understood that upon her death the money would be mine. 
In the year 1938 & 1939 I signed the necessary papers to have the money 
put in our joint names and claim that I am entitled to the monies now 
standing to that account absolutely.’’ ; 

The transactions in 1935 were relevant to show the nature of the 
transactions in 1939. It could be inferred that the motives and inten- 
tions of Mary A. Ryan in 1935 still actuatefl her in 1939. Whitney v. 
Wheeler, 116 Mass. 490; Hagar v. Norton, 185 Mass. 47, 52, 73 N. E. 
1073; Conroy v. Fall River Herald News Publishing Co., 306 Mass. 488, 
493, 28 N. E. 2d 729, 1382 A. L. R. 927; Commonwealth v. Hayes, 311 
Mass. 21, 29, 40 N. E. 2d 27; Commonwealth v. Barker, 311 Mass. 
82, 87, 40 N. E. 2d 265. The judge found that ‘‘the decedent at all 
times reserved to herself the right to revoke the transfer to her sister 
and the later one to the respondent, Patrick Walsh, and that she never 
intended that the deposits made by her should pass into her brother 
Patrick’s control, or that any part of the funds would become his prop- 
erty until her death.’’ He added, ‘‘I further find that the decedent 
did not intend a present completed gift on either occasion.”’ 

We assume in favor of the decree below that the judge believed every 
piece of testimony, in favor of the decree. We accept all such testimony 
as true. With that assumption the decree has the full benefit of the 
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rule that findings of fact depending upon the credibility of oral evidence 
made by the judge who saw and heard the witnesses will not be reversed 
unless plainly wrong. Inferences from the basic facts shown by such 
testimony, however, are open for our decision, and the inferences drawn 
by the trial judge are entitled to no weight in this court. Newburyport 
Society for Relief of Aged Women v. Noyes, 287 Mass. 530, 532, 192 
N. E. 54; Bratt v. Cox, 290 Mass, 553, 558, 195 N. E. 787; Vergnani v. 
Guidetti, 308 Mass: 450, 455, 456, 32 N. E. 2d 272; Veazie v. Staples, 
309 Mass. 123, 127, 33 N. E. 2d 262. 

The purpose of Mary A. Ryan to prevent her husband from taking as 
distributee of her estate was not unlawful. Redman v, Churchill, 230 
Mass. 415, 418, 119 N. E. 953; Roche v. Brickley, 254 Mass. 584, 588, 
150 N. E. 866. Her reservation of a right to withdraw both income 
and principal and to revoke the joint tenancy was not inconsistent with 
a perfected creation inter vivos of a joint tenancy. Coolidge v. Brown, 
286 Mass. 504, 507, 190 N. E. 723; Batal v. Buss, 293 Mass. 329, 331, 
199 N. E. 750; National Shawmut Bank v. Joy, 315 Mass. —, 53, N. E. 
2d 113. Neither was her exclusive control of the deposits and deposit 
books. Perry v. Leveroni, 252 Mass. 390, 393, 147 N. E. 826; Goldston v. 
Randolph, 293 Mass. 253, 257, 199 N. E. 896, 103 A. L. R. 1117; Castle v. 
Wightman, 303 Mass. 74, 20 N. E. 2d 436. 

The statement of Mary A. Ryan in a letter to her brother Patrick 
that ‘‘if anything should happen to me you would get whatever is left’’ 
(spelling corrected), his statement in a letter to the Lynn bank that the 
purpose of the joint deposit was to cause the money to belong ‘‘to the 
person who outlived the other,’’ and his statement in a letter to the 
probate judge that ‘‘it was understood that upon her [Mary’s] death 
the money would be mine,’’ may well refer to the time of enjoyment 
rather than to the time of vesting in interest, and are not inconsistent 
with the creation inter vivos of a present interest in Patrick as joint 
tenant which would ripen into complete ownership and enjoyment on 
the death of Mary before his death. Batal v. Buss, 293 Mass. 329, 199 
N. E. 750 (‘‘after I am gone this money is yours.’’) 

It is evidence in favor of the creation of a present interest in Patrick 
that without it the purpose of his sister Mary to keep the deposits out 
of her estate and to defeat any inheritance by her husband or Catherine 
Reigle could not be accomplished. Castle v. Wightman, 303 Mass. 74, 
78, 20 N. E. 2d 436; Kaufman v. Federal National Bank, 287 Mass. 97, 
100, 101, 191 N. E. 422. The transaction is taken at its face value 
unless the evidence shows that it was not so intended. Ball v. Forbes, 
314 Mass. 200, 203, 204, 49 N. E. 2d 898. 

The only fact that has any considerable tendency to negative an 
intent to create a present interest in Patrick is the statement of his 
sister Mary in a letter to Patrick that ‘‘this doesn’t mean anything more 
than a protection so safety first.’’ (Spelling corrected.) That ambiguous 
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statement has little weight when balanced against the considerations 
already mentioned. A majority of the court think that on all the 
evidence the right conclusion is that Patrick took during the life of his 
sister Mary a valid interest as joint tenant, and now is entitled to the 
deposits by survivorship. 

Decree reversed, Petition dismissed. 


Preponderance of Evidence Warranted Judgment 
for Bank on Alleged Forged Check 


Craig v. Continental American Bank & Trust Co., Court of Appeal of. 
Louisiana, 16 So. Rep. (24) 687 


Plaintiff, a depositor in defendant bank, upon information from 
a third party concerning his bank account in defendant bank went 
to the bank and asked to examine his cancelled checks. Upon 
examination of the cancelled checks, plaintiff pronounced a check 
in the sum of $1,750 payable to one Williams a forgery. Plaintiff 
subsequently brought this action against the defendant bank to 
recover the $1,750 paid out by the bank on the alleged forged check. 
Defendant bank denied the forgery and also claimed failure of plain- 
tiff to comply with statutory provisions concerning notice. There 
was conflicting evidence as to the manner in which check was made 
and as to the amount thereof. It was held upon the evidence that 
the plaintiff failed to prove the alleged forgery. A preponderance 
of the evidence supported judgment for the defendant bank. 


Action by H. F. Craig against Continental American Bank & Trust 
Company to recover a sum paid out by bank on an alleged forged check. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Wilsom & Abramson, of Shreveport, for appellant. 

Cook, Lee, Clark & Egan, of Shreveport, for appellee. 


HARDY, J.—Plaintiff brought suit to recover the sum of $1,750 
paid out by the defendant bank on a check, the signature to which 
plaintiff alleges to have been forged. 

On April 10, 1942, plaintiff opened an account in the Continental- 
American Bank & Trust Company of Shreveport and made an initial 
deposit which resulted in a credit of $6,200 to the account of plaintiff. 
On April 18, 1942, defendant banking institution charged against 

+ plaintiff’s account a check dated April 11, 1942, payable to the order 
of J. N. Williams in the sum of $1,750. Some days later plaintiff claims 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 549. 
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to have been advised iby a friend in Wright City, Texas, that he had 
better come to Shreveport and check up on his bank account. Acting 
upon this advice, plaintiff presented himself at the defendant bank on 
April 17, requested permission to look at his cancelled checks, and, upon 
examining them, pronounced the check described above as a forgery. 
There is some dispute as to whether he notified the bank at the time 
that the check was forged. Defendant, after denying the forgery of the 
check in its answer, has raised the alternative defense of failure of 
notice under the provisions of Act No. 163 of 1934. 

The uncontradicted facts established by the evidence in the case 
show that the payee of the check in question was a.close friend of 
plaintiff and that over a long period of years plaintiff had made his 
home with him for varying periods of time. Williams advanced plaintiff 
money to take care of his bills and for ordinary expenses. The deposit 
made by plaintiff in defendant bank represented the proceeds of a 
settlement of a compensation claim on the part of plaintiff arising from 
an injury which resulted in the loss of a leg. 

There is a sharp conflict as to the facts surrounding the giving of a 
check by plaintiff to Williams. Plaintiff’s story recites that, after 
making settlement of his claim, he paid his attorneys, opened an account, 
made the deposit referred to in the bank and left Shreveport on the 
afternoon of April 10th with Williams; that they stopped at a cafe near 
the outskirts of Shreveport, and, after some discussion as to a satisfactory 
amount, he signed a check for $750 payable to Williams, the check, 
except for the signature, being filled out by Williams. The story of 
Williams is to the effect that the check was given him the following day; 
that he made it out, according to Craig’s instructions, for $1,750, and ~ 
that it was signed by Craig at Williams’ shop in Wright City, Texas, 
in the presence of a number of: witnesses. Williams deposited the check 
that afternoon in the bank at Arp, Texas, through which it was for- 
warded to the defendant for payment. Williams’ story is supported 
by the testimony of two witnesses who testified that they were present 
at the time of the making and signing of the check. 

The only support of plaintiff’s claim of forgery is found in the 
testimony of one expert witness, produced at the trial of the case, on 
behalf of plaintiff. The testimony of the expert was rather brief and 
consisted principally of his expression of opinion to the effect that the 
signature on the questioned check was forged.: This opinion is supported 
by comparison with admittedly authentic signatures on other checks, 
pointing out differences in the formation of some of the letters of the 
signature. The testimony of the expert loses much of its weight in view 
of the fact that differences in the bona fide signatures of plaintiff are 
obvious, and it is noted that perhaps the greatest differences are to be 
observed in the two signatures made by plaintiff on the deposit slip and 
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the signature card, both of which were made at the same time, on the 
occasion of opening his account in the defendant bank. 

As opposed to the testimony of plaintiff and his expert witness, the 
testimony of payee, J. N. Williams, corroborated by the testimony of 
two witnesses to the making and signing of the check, must be held to 
preponderate. In addition, we are impressed with certain discrepancies 
in plaintiff’s attempt to make out a case. Plaintiff testified that after 
discovering the alleged forgery he went in search of Williams, found him 
and talked to him, but did not mention the matter of the check. He . 
testifies that he intended to talk to him later about the check, but never 
did so. Although plaintiff claimed that the whereabouts of Williams 
for a period of months after the date of the check were unknown to him, 
and that he tried to contact him, we are not impressed with this tes- 
timony, when considered in light of the testimony of Williams that he 
continued to live in Wright City, Texas, after April 11th until the latter 

‘part of August of 1942, 

The judge of the trial Court gave judgment in favor of the defend- 
ant, and we find no error of fact upon examination of the record. 

Since it is our opinion that plaintiff has failed to make out his case, 
there is no necessity for considering the alternative plea of failure of 
notice in conformity with the statute as alternatively advanced by 
defendant. 

For the reasons assigned, the judgment appealed from is affirmed. 


Recovery of Interest Precluded on Savings Deposits 
in Excess of Statutory Maximum 


Hoeffler v. American Savings Bank, Supreme Court, 47 N. Y. Supp. 
(2d) 327 


Where depositor maintains various accounts in a savings bank 
in excess of $7,500 allowed by Section 237 of the Banking Law of 
New York, it is held that there can be no recovery of interest on such 
savings bank deposits in excess of $7,500 notwithstanding the fact 
that the savings bank knows that the various accounts belong to 
depositor at the time it accepts and retains such deposits. 


Action by Eunice Howe Hoeffler, individually and as executrix of 
the estate of Louis R, Adams, deceased, against the American Savings 
Bank and others involving interest on a savings bank account. On 
motion for summary judgment dismissing complaint. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 1359-1367. 
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Complaint dismissed insofar as plaintiff sues in her representative 
capacity, and to extent that defendants seek dismissal of complaint as 
to individual defendants motion for dismissal granted, but motion denied 
in other respects. 

David P. Siegel, of New York City, for plaintiff. 

John V. Irwin, of New York City, for defendants. 


VALENTE, J.—That branch of the present motion which seeks 
summary judgment dismissing the complaint is granted as to the 
plaintiff insofar as she sues in her representative capacity. The intent 
of Section 237 of the Banking Law is that no savings bank shall pay 
interest to a depositor on deposits in excess of $7,500 with certain 
specified exceptions which are not involved here. It is true that the 
provision of Chapter 477 of the Laws of 1885, which forbad the pay- 
ment of interest on deposits exceeding the maximum limit, was repealed 
in 1892, C. 689, § 216. Notwithstanding this repeal, the General Term 
of the Supreme Court in Taylor v. Empire State Savings Bank, 66 Hun 
538, 21 N. Y. S. 643, held that public policy forbad the payment of 
interest in sums above the maximum limit prescribed by statute, taking 
the view that depositors cannot obtain benefits from unlawful deposits 
and that to allow them to do so would be unjust to small depositors. 
Even if it be the fact, as claimed by plaintiff, that defendant bank knew 
that the various accounts belonged to plaintiff’s testator at the time 
it accepted and retained the same, the latter should nevertheless not 
ibe entitled to recover interest on the unlawful excess deposits. The 
statute was not intended for the benefit of the savings bank, but rather 
for the benefit of the depositing public, largely composed of small 
depositors. . 

The claim that the crediting of interest in the passbooks evidencing 
the various accounts created accounts stated was raised in Winthrop v. 
Bank for Savings, 233 N. Y. 508, 135 N. E. 895, but the Court of Appeals 
nevertheless held against the plaintiff in that case. 

To the extent that defendants seek dismissal of the complaint as to 
the individual defendants the motion is likewise granted. The case 
relied upon by plaintiff is clearly distinguishable. 

That branch of the motion which seeks dismissal of the causes of 
action asserted by the individual plaintiff against the defendant bank, 
both on the basis of alleged insufficiency and also under Rule 113, Rules 
of Civil Practice, is denied. Triable issues are presented as to whether 
the bank through its officers was guilty of conduct which would estop 
it from asserting, as against the individual plaintiff, that it is not liable 
for the amount sued for, and also as to whether the individual plaintiff 
knew or was chargeable with knowledge of the fact that the amount sued 
for represented interest which it was unlawful for the bank to pay. 
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The motion is granted to the extent of dismissing the complaint in: 
its entirety as to the individual defendants and dismissing the same 
as to the bank insofar as the causes of action asserted by plaintiff in her 
representative capacity are involved. The motion is denied in other 
respects. Settle order. 


Agreement Between Payee and Indorser Extended 
to Renewal Note 


Callery v. Lyons, Court of Appeals of New York, 53 N. E. Rep. 
(2a) 376 


Where an indorser of a note for accommodation of the payee 
thereof enters into an agreement, with the payee at the time the 
original note is executed and indorsed, that the indorsee is not to 
‘be held liable to payees, and subsequent thereto the same agreement 
continues in the minds of the parties upon execution and indorsement 
of a renewal note, it is held that the agreement or understanding 
with the payee attaches to the renewal note. 


Action by Patrick A. Callery and another against John D. Lyons 
on a.note indorsed by defendant. From a judgment of the Supreme 
Court entered upon a non-unanimous order of the Appellate Division, 
266 App. Div. 604, 42 N. Y. 8. 2d 191, which reversed upon the law 
and the facts a judgment of the trial term. Bergan, J., in favor of 
defendant after a favorable verdict by a jury upon the trial of the action, 
and dismissed the complaint upon the merits, with costs, defendant 
appeals. 

Reversed and new trial granted. 

Lawrence H. Cooke, Nellie Childs Smith, and- John D. Lyons, in 
person, all of Monticello, for appellant. . 

Ellsworth Baker, of Monticello for respondents. 


RIPPEY, J.—This action was brought by plaintiffs to recover against 
defendant upon a promissory note made by Max Zall, dated March 25, 
_ 1933, payable, with interest, three months thereafter to the order of 
plaintiffs at the National Union Bank of Monticello, N. Y., and indorsed 
in blank in order by Sarah Zall and defendant. The instrument was 
the end note of a series of renewals of a note originally made by Zall on 
January 21, 1931, for $700, with the same indorsements in order in 
blank, payable to plaintiffs’ order at that bank, then discounted by 
plaintiffs at the bank and credited to plaintiffs’ account. When the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 53. 
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renewal note in suit was not paid at maturity, it was protested by the 
bank for non-payment and charged into plaintiffs’ account. The maker 
failed to pay the note and plaintiffs were the owners and holders of the 
note at the time suit was brought. 

In addition to denials which put in issue the essential allegations of 
the complaint, the answer contains a separate specific defense that the 
indorsement by defendant was without consideration and solely for the 
accommodation of Zall and of plaintiffs upon an understanding and 
agreement that defendant was an accommodation indorser and should 
not be held liable as an indorser or otherwise upon the note. 

Upon the face of the instrument, defendant was prima facie liable 
to plaintiffs by virtue of his indorsement. Nonetheless, he might relieve 
himself from liability by showing by parol evidence and by circum- 
stances surrounding the transaction that he was an indorser for the 
accommodation of the payees and that, as between himself and the 
payees, it was understood and agreed that he should not be held liable 
to them for the payment of the note. Easterly v. Barber, 66 N. Y. 433; 
Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 N. E. 682, 
19 L. R. A., N. S., 186; Franklin v. Kidd, 219 N. Y. 409, 114 N. E. 839; 
Wittemann v. Sands, 238 N. Y. 434, 144 N. E. 671, 37 A. L. R. 1216. 
Proof of the relations of the parties and of the alleged agreement might 
be established either by direct or by circumstantial evidence or by both. 
Wittemann v. Sands, supra. It was not essential that anyone should 
say to defendant in specific words that he would not be held liable on 
the said note. George v. Bacon, 138 App. Div. 208, 209, 210, 123 
N. Y. S. 103. If upon the whole record the jury were justified in 
concluding that such an agreement was made or that such an under- 
standing existed, plaintiffs could not recover upon his indorsement. 

Upon the record here, the jury were authorized to find that plaintiffs, 
during the period from 1929 to 1933, were partners engaged in the 
building supply business at Monticello, N. Y., and were large borrowers 
on customers’ paper at the National Union Bank of Monticello; that 
Zall was a building contractor and became indebted to plaintiffs for 
purchases of supplies; that plaintiffs demanded payment from Zall 
therefore in cash and that the latter was unable to comply with the 
demand; that the plaintiffs thereupon requested Zall to execute and 
deliver his note, with an indorser satisfactory to the bank, to accommo- 
date plaintiffs in discounting the note and in securing additional credit; 
that Zall requested defendant to indorse the note, whereupon defendant 
discussed the matter with one of the plaintiffs and asked him why the 
latter desired to have him (defendant) indorse the note and was told 
that Zall owed them money, that they wanted to use the money, that 
they had a lot of paper at the bank, that the bank would not be satisfied 
with the names of Zall and his wife and that they would like to have 
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his indorsement to help them out; that defendant placed his indorse- 
ment on the note solely for the accommodation of plaintiffs; and that 
there was an understanding or agreement, express or implied, that, 
as between defendant and the payees, there would be no liability of the 
former to the latter because of such indorsement. A question of fact 
was presented upon which reasonable men might draw different infer- 
ences as to the intent or agreement between the parties (McAdam v. 
Wholesale Dry Cleaning & Dyeing Works, Inc., 232 App. Div. 30, 248 
N. Y. 8S. 613; Easterly v. Barber, supra; Wittemann v. Sands, supra) 
and questions of credibility were involved which disabled the court 
from directing a verdict in plaintiffs’ favor. McDonald v. Metropolitan 
St. Ry Co., 167 N. Y. 66, 69, 70, 60 N. E. 282. 

The conversations and transactions out of which the alleged agree- 
ment arose occurred before and at the time of the making, indorsement, 
delivery and negotiation of the original note. There is no claim that 
any specific agreement or understanding arose at the time the renewal 
note in suit was indorsed by defendant. If the agreement was made or 
understanding ‘between the parties was reached when the original note 
was indorsed by defendant that defendant was a mere accommodation 
indorser for plaintiffs and that he should have no liability to plaintiffs 
for the payment of the note and if that arrangement and understanding 
was in the minds of the parties when the renewal note, the one in suit, 
was executed by Zall, indorsed by defendant and delivered, the con- 
clusion follows, as the court correctly charged, that the agreement or 
understanding attached to the renewal note. Easterly v. Barber, supra, 
66 N. Y. at page 439. 

The judgments should be reversed and a new trial granted, with 
costs to appellant to abide the event. 


Statute of Limitations Bar to Action for Failure 
of Custodian to Probate Will 


Scholen v. Guaranty Trust Co. of New York, Court of Appeals of New 
York, 53 N. E. Rep. (2d) 370 


The six year statute of limitations is a bar to an action for 
damages brought by a limited administrator of a decedent testate 
against a trust company for alleged breach of trust company’s 
express promise or implied duty in failing to exercise due diligence 
in presenting will of decedent testate for probate where the action 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 1383-1410. 
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is not commenced until more than nine years after the fact of 
decedent testate’s death became a matter of public record as a 
result of letters of administration granted to public administrator. 


Action by Charles S. Scholen, as limited administrator cum testa- 
mento annexo of the estate of Frederick B. Aebly, deceased, against 
Guaranty Trust Company of New York, to recover damages sustained 
because of defendant’s alleged breach of its express promise or implied 
duty in failing to exercise due diligence in presenting will of plaintiff’s 
deceased for probate. From an order of the Appellate Division of the 
Supreme Court, 266 App. Div. 659, 41 N. Y. S. 2d 208, affirming an 
order of special term, Carew, J., which denied a motion for dismissal 
of the complaint under rule 107 of Rules of Civil Practice, on the ground 
that the cause of action was barred by the statute of limitations, the 
defendant appealed by permission of the Court of Appeals, and the 
question, ‘‘On the record on appeal herein did the cause of action accrue 
within the time limited by law for the commencement of an action 
thereon ?’’ was certified. 

Orders reversed and motion to dismiss complaint granted, and 
question certified answered in the negative. 

See, also 261 App. Div. 839, 25 N. Y. 8. 2d 993. 

Theodore Kiendl, Otis T. Bradley, and Russel S. Coutant, all of 


New York City, for appellant. 
Edward A. Scott, Jr., of New York City, for respondent. 


LOUGHRAN, J.—Plaintiff sues as limited administrator with the 
will annexed of Frederick B. Aebly, deceased. Guaranty Trust Com- 
pany of New York is the defendant. A previous contest between the 
same parties in respect of the same subject matter was heretofore dealt 
with by this court. 288 N, Y. 249, 43 N. E. 2d 28, 141 A, L. R. 1273. 
Following our decision of that appeal, the plaintiff discontinued the 
former controversy and commenced the present action. 

This complaint like its predecessor contains two causes of action. 
The first cause is new to a degree and is this in substance: The last will 
and testament of the plaintiff’s testator named the defendant trust 
company as sole executor and trustee and was delivered by the testator 
to the defendant in reliance on its promise ‘‘to use due diligence in 
holding said will during the lifetime of said maker, offering the same for 
probate upon his death, applying for letters testamentary and entering 
upon the discharge of its duties as such executor, or, if, at the time of 
his death, it did not desire to offer said will for probate or qualify as 
such executor then, and in that event, to notify the legatees named 
therein of the existence of such will and within a reasonable time there- 
after, deliver the same into the Surrogate’s Court where the same could 
be offered for probate by any person or persons lawfully entitled to do 
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so;’’ this undertaking of ‘the defendant was ignored by it with the 
result that on the testator’s death his estate was distributed by the 
Public Administrator of Richmond County to next of kin residing in the 
Republic of Switzerland, none of whom was mentioned in the will; 
thereafter the defendant made deposit of the will in the office of the 
clerk of the Surrogate’s Court of Richmond County together with ‘a 
renunciation of all right to act as the executor and trustee nominated 
in the instrument. 

We assume in favor of the plaintiff that this first cause of action 
sufficiently alleges an express promise of the defendant trust company 
to be active in an endeavor to learn of the testator’s death within a 
fitting time after that event should befall. Such an undertaking, 
express or implied, was an indispensable condition of the assserted 
liability of the defendant to the testator’s legatees, as we held on the 
former appeal. 288 N. Y. 249, 438 N. E. 2d 28, 141 A. L. R. 1273. 
The second cause of action states once more matters which we then held 
would be ‘‘sufficient to permit the trier of the facts to find the assump- 
tion of a duty by the defendant to exercise care to discover within a 
reasonable time the death of plaintiff’s testator.’’ 288 N. Y. 249, 254, 
43 N. E. 2d 28, 30, 141 A. L. R. 1278. 

On the ground that this action is barred by the Statute of Limita- 


tions, the defendant trust company moved at Special Term for dismissal 
of the complaint under rule 107, Rules of Civil Practice. The motion 
was denied. The Appellate Division affirmed and gave leave to the 
defendant to present to us this question: ‘“On the record on appeal 
herein did the gause of action accrue within the time limited by law for 
the commencement of an action thereon ?”’ 


Both causes of action come down to quite the same thing, namely, 
a breach by the defendant trust company of its express promise or 
implied duty to benefit the testator’s legatees by the exercise of such 
diligence as would be likely to afford it timely notice of his death. 
The liability arose at the time of the omission by the defendant of the 
care it undertook to use, and not at the time this omisSion was found 
out by the beneficiaries of the defendant’s duty. The loss which resulted 
meantime was not a new cause of action, but a measure of damages 
merely. See Northrup v. Hill, 57 N. Y. 351, 355, 356, 15 Am. Rep. 501; 
Campbell v. Culver, 56 App. Div. 591, 67 N. Y. S. 469; Crowley v. 
Johnston, 96 App. Div. 319, 89 N. Y S. 258; Allen v. Todd, 6 Lans. 222, 
224; 19 Halsbury’s Laws of England, pp. 42, 43. The applicable 
limitation is the six-year period. Civil Practice Act, § 48, subd. 1. 

Plaintiff’s testator died on March 30, 1933. The letters of admini- 
stration upon his estate that were granted to the Public Administrator 
of Richmond County were issued on April 6, 1933. Thereupon the 
fact of the testator’s death became a matter of public record in the 
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Surrogate’s Court of Richmond County arid would have been ascer- 
tained by the defendant had due inquiry to that end then been made. 
On the expiration of a not lengthy period thereafter the breach of the 
defendant’s promise or duty became complete and the statute began 
to run. This action was begun on November 24, 1942—more than nine 
years after the fact of the testator’s death had been publicly recorded. 
We think the six-year statute is a bar. 

The orders should be reversed and the motion to dismiss the com- 
plaint granted, with costs in all courts. The question certified should 
be answered in the negative. 


Failure to Record Collateral Security Mortgage by 
Payee of Note Absolves Indorser of Liability 


Commercial Credit Corporation v. Joseph Greco Motor Co., Court of 
Appeal of Louisiana, 16 So. Rep. (2d) 660 


Where a dealer purchases automobiles from a distributor and 
executes negotiable mortgage notes on automobiles bought, payable 
to a credit corporation which advanced purchase price and the notes 
are indorsed by the distributor, it is held that the distributor is not 
liable to the credit corporation, where the security (mortgage on 
automobiles) is lost because of the credit corporation’s failure to 
comply with its obligation to record the chattel mortgage. 


Suit by Commercial Credit Corporation against Joseph Greco Motor 
Company and another on promissory notes, wherein defendant Haring- 
Nettles, Inc., filed a reconventional demand. Defendant Greco was not 
served with citation and made no appearance. From a judgment for 
plaintiff, defendant Haring-Nettles, Inc., appeals. 

Judgment on main suit reversed and suit dismissed, and reconven- 
tional demand dismissed as of nonsuit. 

Albert B. Koorie, of New Orleans, for appellant. 

Felix W. Gaudin, of New Orleans, for appellee. 


WESTERFIELD, J.—The plaintiff, Commercial Credit Corpora- 
tion, alleges that Joseph Greco, a resident of Thibodeaux, Parish of 
Lafourche, State of Louisiana, and Haring-Nettles, Inc., a Louisiana 
corporation, domiciled and doing business in the City of New Orleans, 
are indebted to it in solido in the sum of $1,424.73, with legal interest 
from May 21, 1941, and attorneys’ fees of 10 per cent. The claim is 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 865. 
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based upon certain promissory notes, secured by chattel mortgages on 
a number of automobiles which Greco purchased from the Haring- 
Nettles Company, held by the plaintiff and endorsed by the Haring- 
Nettles Corporation. , 

Haring-Nettles Corporation answered admitting its endorsement of 
the notes sued on, but denied liability because of the loss of the security 
(the mortgaged automobiles), which it averred was due to the failure 
of the plaintiff to record the chattel mortgages in the Parish of 
Lafourche, the domicile of Greco, the mortgagor, until after they, or 
some of them, had been disposed of by Greco. It reconvened and claimed 
the sum of $915.79 because of its having paid this amount to the plaintiff 
in error as the endorser of similar paper, the security of which, (the 
mortgaged automobiles) was, it is averred, also allowed to disappear 
due to the failure of the plaintiff to record the mortgage in the Parish 
of Lafourche. Greco was not served with citation and made no 
appearance, 

There was judgment below in favor of plaintiff as prayed for in the 
sum of $1,424.73, without the allowance of attorneys’ fees because of 
plaintiff’s failure to include same in its prayer for judgment. 
Defendant has appealed. 


The plaintiff is a finance company which lends money on automobiles. 


The defendant is or was a distributor of automobiles, which it bought 
in quantities from the manufacturer. The purchase price was obtained 
from the plaintiff. In the words of E. R. Schwanner, the local manager 
of the plaintiff company: ‘‘The cars are purchased by Haring-Nettles, 
Ine. from the factory at which time we pay for them and we have 
chattel mortgages signed by Haring-Nettles, Inc. and place them on his 
floor what we call a floor plan. His dealers come into his place and 
purchase cars and sign a chattel mortgage under a bill of sale from him 
and the papers are signed at his place. Where we require the distribu- 
tor’s endorsement, his endorsement is put on the back of the note and 
possibly a day or two after that we get the note in our office and 
examine it to see that the papers are filled out properly and ‘if they are 
endorsed, if we require it, we issue our check payable to Haring-Nettles. 
Along with those papers, his check accompanies the papers paying for 
the cars which are on the floor plan under his name and we, in turn, 
issue our check back to him for the cars which are being sold and the 
documents which we received going to his dealer.’’ 

When the dealer purchasing automobiles from Haring-Nettles was 
not considered a good credit risk, Haring-Nettles was required to endorse 
his mortgage paper, which was done in this instance, since Commercial 
Credit was very suspicious and, as it developed, justly so, of Joseph 
Greco. 
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The mortgages which the purchasers signed were executed on printed 
forms furnished by the plaintiff and acknowledged by its notary public. 
It is conceded that if the defendant is liable the amount allowed 
below is correct. It is also conceded that the security lost through the 
sale by Greco of mortgaged automobiles exceeds the amount claimed. 
, Greco was a Chrysler-Plymouth automobile dealer in Thibodeaux, 
Louisiana, and obtained his cars from Haring-Nettles after having 
mortgaged them in favor of the Commercial Credit Company. He sold 
his automobiles from his place of business in Thibodeaux and, under 
normal circumstances, paid Commercial Credit Company their mortgage 
note. In the present instance several of the automobiles were disposed 
ef without the usual payment and since the mortgage had not been 
recorded in Lafourche Parish, the purchasers obtained good title and 
the mortgage security disappeared. 

Section 2 of Act No. 198 of 1918, as amended by Act No. 178 of 
1936 provides: ‘‘Every such mortgage (chattel mortgage) of property 
mentioned in Section 1 shall be in writing, setting out a full description 
of such property to be mortgaged, so that the same may be identified, 
aifd also stating definitely the time when the obligation shall mature. 
In order to affect third persons without notice, both within the Parish 
where recorded and outside of the Parish where recorded, but within 
the State of Louisiana, said instrument must ibe passed by notarial act, 
or by private act duly acknowledged by one of the parties thereto, or 
by a subscribing witness thereto, before a notary public, and the 
original or a certified copy thereof shall be ‘‘recorded in the office of the 
Recorder of Mortgages in the Parish where the Act of Mortgage is 
executed, and also at the domicile of the mortgagor... .”’ 

It is apparent, therefore, that the failure to record the mortgage in 
accordance with the terms of this section of the act rendered it ineffec- 
tive as to third persons. But, says counsel for plaintiff, this is not a 
proceeding via executiva but yia ordinaria against the unconditional 
endorser of mortgaged paper and there is nothing in the act referred 
to which requires the holder of such paper, even though secured by 
mortgage, to record it. It is quite true that there is no requirement in 
the chattel mortgage act which commands its recordation anywhere, 
but the failure to record it results in the destruction of the security 
of the mortgage so far as it affects third persons and, if the mortgage 
in this instanee, had been recorded before Greco sold the automobiles, 
the sales would probably not have been effected without paying the 
mortgage or, at least, the property could have been subjected to the 
mortgage in the hands of the purchaser. In other words, the loss was 
due to the failure to record the mortgage. Whose duty was it to record 
it? As we have said the form of the mortgage was prepared by the 
Commercial Credit Company and acknowledged before its notary as a 
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condition for the loan of the money. It was obviously their duty to- 
record the mortgage where the law required it to be recorded and, if 
they were unwilling to record it or negligent, the endorser on the note 
could not be required to pay, whether his endorsement was unconditional 
or not. ; 

In Interstate Trust & Banking Co. v. Young et al., 1385 La, 465, 65 
So. 611, 613, the Court said: ‘‘Now, the indorser of a note secured by 
mortgage has the absolute legal right to have the proceeds of the 
mortgaged ‘property attributed to the payment of the note. His rights 
in that respect are exactly those of the holder of the note, for his promise 
to pay the note is conditioned upon the note being transferred to him, 
and upon its being so transferred not shorn of its securities, but accom- 
panied by all of them. If the holder impair these securities, he, to that 
extent, loses his recourse against the indorser. Seixas v. Gonsoulin, 
40 La. Ann, 351, 4 So. 453; Millaudon v. Colla, 15 La. 213; Toler v. 
Cushman, 12 La Ann. 733; Torregano v. Segura’s Syndic, 2 Mart., N. S. 
[158], 161; Durae v. Ferrari,.25 La. Ann. 80; C. C. 3052, 3053, 2161; 
7 Cye, 1046; McGuire v. Woolridge, 6 Ros. 47.”’ 


In Central Savings Bank & Trust Co. v. Oilfield Supply & Scrap 
Material Co., 202 La. 787, 12 So. 2d 819, 822, our Supreme Court said: 


‘*Tn the case of Auto Brokerage Company v. Morris & Smith Auto Co., 
106. Mise. 147, 174 N. Y. S. 188, the holder of a chattel mortgage note 
was aware of the fact that the mortgage had not been recorded and he 
failed to file it for recordation. The court held that the endorsers on 
the note were discharged through the negligence of the holder because 
in the interim, the maker of the note and mortgagor became bankrupt and 
the referee obtained the chattel free of the mortgage. 

**In Spies v. National City Bank, 174 N. Y. 222, 66 N. E. 736, 61 
L. R. A. 193, it was held that although the holder of a note had the right 
to enforce collection thereof from either the maker or endorser, or both, 
it was his legal duty to use care so as not to impair the remedy of the 
endorser against the maker, and, to the extent that he destroys the 
endorser’s rights against the maker, releases his (the holder’s) claim 
against the endorser. See, also, Interstate Trust & Banking Co. v. 
Young, supra [135 La. 465, 65 So. 611]; Canal Bank & Trust Co. v. 
Brewer, 147 Miss. 885, 113 So. 552, 114 So. 127; Priest v. Watson, 75 
Mo. 310, 42 Am. Rep. 409 and Felkner v. Smith, 77 Utah 410, 296 P. 
776, 74 A. L. R, 129.”’ 


The application of the authority of the cited cases to the present 
situation results in the conclusion that the plaintiff’s case must fail since 
the loss of the security was due to its negligence. 

The reconventional demand of the defendant in the sum of $915.79 
was not pressed in argument and barely mentioned in brief of counsel. 
We are not certain from the record that there is sufficient evidence to 
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support it, therefore, we will dismiss the reconventional demand as in 
ease of non-suit. 

For the reasons assigned the judgment appealed from, insofar as the 
main demand is concerned, is annulled, avoided and reversed, and it is 
now ordered that there be judgment herein in favor of the defendant, 
Haring-Nettles, Inc., dismissing the plaintiff’s suit at its cost. 

It is further ordered that the reconventional demand be dismissed 
as of non-suit. 

Reversed. 


Self-Dealing by Trustee 


Marcellus v. First Trust & Deposit Co., Court of Appeals of New York, 
52 N. E. Rep. (2d) 907 


Where a trust instrument conferred upon the trustee power to 
invest trust funds in first mortgages on improved real estate, it was 
held that in the exercise of that power the trustee was under a duty 
to refrain from placing itself in a position in which its own interests 
might conflict with the interests of the beneficiaries. It might not 
as trustee purchase from itself securities which it owned. That is 
true even though in fact the trustee may have been guided solely 
by the interests of the beneficiaries uninfluenced by its own conflict- 
ing interest. 

In this case there was no evidence that the mortgage purchased 
‘by the trustee was purchased for ultimate transfer to the trust fund. 
The original investment by the trustee in the mortgage was unlawful. 
The trustee, therefore, did not gain immunity from liability for its 
antecedent undisclosed wrongful act by repurchase of the mortgage 
and investment of the trust fund in certificates of participation which 
were lawful at that time, where in the entire series of transactions 
the trustee was dealing with itself and had interests which conflicted 
with the interests of the beneficiaries. 


Proceeding by Jessie Marcellus against the First Trust & Deposit 
Company for the settlement of account of defendant as trustee of 
plaintiff. From the judgment, entered July 9, 1942, upon an order of 
the Appellate Division of the Supreme Court 36 N. Y. 8S. 2d 284, 264 
App. Div. 601, which reversed, in part, on the law and the facts, a 
judgment in favor of defendant entered upon a decision of a referee, 
the defendant appeals. The judgment approves and settles defendant’s 
account as trustee under a trust created by plaintiff and dismisses 
plaintiff’s objections to such account. In reversing, the Appellate 
Division made new findings, directed the entry of judgment in favor 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 503. 
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of: plaintiff for a stated sum of money, with interest, and settled and’ 
approved the account filed by defendant except as to a certain mortgage 
and disapproved the account as to that. The defendant appeals from 
so much of the judgment entered upon the order of the Appellate 
Division as (1) reverses and disapproves certain findings of fact con- 
tained in the referee’s decision and makes new findings of fact and 
conclusions of law; (2) reverses the judgment entered upon the referee’s 
decision; (3) disapproves and reverses the settlement and approval of 
the account as to said mortgage and (4) renders judgment in favor of 
plaintiff and against defendant in a stated amount, with interest. 

Affirmed. 

H. Duane Bruce, of Syracuse, for appellant. 

William H. Harding, Charles H. Comstock and James P. Burns, Jr., 
all of Syracuse, for respondent. 


LEHMAN, C. J.—The plaintiff expressly conferred upon the de- 
fendant, as trustee, power to invest the trust fund in ‘‘first mortgages 
on improved real estate in the City of Syracuse.’’ In the exercise of 
that power the trustee was under a duty to refrain from placing itself 
in a position in which its own interests might conflict with the interests 
of the cestui que trust. It might not as trustee purchase from itself 
securities which it owned. That is true even though in fact the trustee 
may have been guided solely by the interests of the cestui uninfluenced 
by its own conflicting interest. Matter of Ryan, 291 N. Y. 376, 52 N. E. 
2d 909, decided herewith. The defendant breached that duty on 
January 6, 1931, when it invested the sum of $8,000 in a mortgage 
which it had purchased on September 3, 1929, and had held until it 
sold the mortgage to itself as trustee. 

The trustee urges that the rule against self-dealing does not apply 
to an investment of trust funds in securities which a trust company 
purchases and. holds for the purpose of transfer to a trust fund when 
moneys in a trust fund become available for investment. That question 
is not presented by this record and may not be considered by us. There 
is no evidence here that the mortgage purchased by the trust company 
more than a year before it was transferred to the trust fund was acquired 
by the trust company solely for such purpose or was held in a suspense 
account or was otherwise earmarked for ultimate transfer to a trust 
fund. There can be no doubt that if the trustee had continued to hold 
the mortgage as a trust investment it should be surcharged with the 
amount so invested. 

The trustee, however, repurchased the mortgage in 1933 when the 
settlor asked that in accordance with the terms of the trust indenture 
she be permitted to withdraw some of the principal of the trust fund. 
The trustee then paid to the settlor $1,000 and, invested $7,000 of the 
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trust fund in certificates of participation in the $8,000 mortgages. 
An investment by a trust company, acting as trustee, in a certificate of 
participation in a mortgage owned by the trust company was at that 
time lawful if made in accordance with the provisions of section 188, 
subdivision 7, of the Banking Law, Consol. Laws, c. 2, See Matter of 
Ryan, supra. In this case, however, the trust company did not own 
the mortgage at the time that the settlor sought to withdraw part of 
the principal of the fund. It informed the settlor that it could comply 
with the settlor’s request only if it bought back the mortgage and if it 
then issued participation certificates therein for the amount which 
remained in the trust fund after payment to the settlor of $1,000 of 
principal. If at that time the trustee had recognized that its investment 
of $8,000 in a mortgage which it owned was unlawful, it would be plain 
that a change in the form of investment to protect itself from the result 
of its original wrong would have beer a fraud on the settlor unless the 
settlor had been informed of the original wrong. It is immaterial that 
the change was not made for that purpose and even that the trustee may 
not have known that the original investment was unlawful and may 
not have believed that the mortgage would ever be worth less than the 
amount paid for it. The fact still remains that, in the repurchase by the 
trust company from the trust estate of a mortgage held by it in that 
estate the trust company was again acting in a dual capacity and it 
claims that it gained from the transaction immunity from liability for 
antecedent undisclosed wrong. The original investment by the trustee 
in a wholly owned mortgage was unlawful; and the original investment, 
the repurchase by the trust company and the investment of the trust 
fund in certificates of participation are inextricably intertwined. 
Throughout the series of transactions: in the original investment, in 
the repurchase and in the reinvestment of the proceeds of the repurchase, 
the trustee dealt with itself and had interests which conflicted with the 
interests of the cestui. For these reasons the investment of trust funds 
in the participation certificates of the mortgage was no less unlawful 
than the original investment in the whole mortgage. 
The judgment should be affirmed, with costs. 
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TRUST DECISIONS 


Appointment of Successor Trustee Where No Provision Made for 
Successors 
Settlor of Trust for Sole Benefit May by His Acts Revoke Trust 


Application of Pennsylvania, or American Rule of Apportionment 
Stock Held In Trust 


Distribution of Trust Fund Created by Will 
Suit for Specific Performance Against Trustees 
Partial Distribution and Terminaton of Trust 
Liability of Trustee for Self-Dealing 


Cy Pres Doctrine ‘Not Applicable Where Fund Awarded for Express 
Purposes of T 


TAX DECISIONS 
Reciprocal Trusts of Respective Grantors Held Part of Gross Estate 
in Determining Estate Tax 


Present Gift of Irrevocable Interest in Shares of Stock by Trust 
Instrument 


Trustee’s Liability for Gift Tax on Insurance Premiums Paid by Settlor 631 
Surrender by Life Tenant of Interest in Trust Held Taxable 

Irrevocable Trust Subject to Modification Not Subject to Estate Tax 632 
Trust Company Liable for Donor’s Unpaid Gift Tax 


Funds in Decedent’s Safe Deposit Box Held Taxable Although Ear- 
marked for Another 


Amounts Payable Under Matured Endowment Policies Held Includible 
in Gross Estate 


This section contains complete digests of current decisions 
of fiduciary law and taxes 


THE BANKING LAW JOURNAL, Cambridge, Mass. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Appointment of Successor Trustee Where No Provision Made for 
Successors 


Wertin v. Wertin, Supreme Court of Minnesota, 13 N. W. Rep. (2d) 749 


Petitioner and another were named as executors and trustees by will" 
of decedent. The will made no provision for the appointment of successors 
to named trustees in the event of vacancies. The petitioner qualified as 
executor but for some unknown reason the other executor named in 
decedent’s will failed to qualify. Petitioner administered the estate as 
executor and upon conclusion of the period of administration petitioned 
the court to be appointed sole testamentary trustee. 

It was held that in view of failure of the other trustee to qualify and 
inasmuch as the decedent had not made provision, in creating the testa- 
mentary trust, for the appointment of successors to named trustees in 
the event of vacancies, the court having jurisdiction in personam of the 
named trustees and the trust beneficiaries, could authorize the appoint- 
ment of a co-trustee to act as such with the petitioner. The matter of 
the appointment of a successor trustee was one within the discretion of 
the court, and in determining the successor trustee the court should 
consider all the circumstances bearing on the matter, including the 
wishes of the beneficiaries. 


Settlor of Trust for Sole Benefit May by His Acts Revoke Trust 


Wade v. McKeown, Supreme Court of Oklahoma, 145 Pac. Rep. (2d) 951 


Decedent intestate created a trust for his sole benefit. The trust 
instrument provided that it could be revoked by him with the written 
approval of a federal judge and further that it would automatically 
terminate upon decedent’s death. Subsequent to the execution of this 
trust instrument, the decedent sold certain property described in the 
trust to the defendants in the instant case. In executing this conveyance 
of trust property, the decedent acted in complete disregard of the terms 
of the trust and dealt with the property as if the trust did not exist. 
The trustee made no objections to the decedent’s action in disposing of 
the trust property. Plaintiff, a minor and son of decedent, through his 
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guardian, and decedent’s wife, individually and as administratrix of 
decedent’s estate, sought to cancel conveyances made by decedent and 
also sought an accounting. The court entered a judgment for the 
defendants, On appeal the judgment was affirmed. 

It was held that the provision in the trust requiring written cnmaiieh 
of a federal judge for its revocation by the decedent was for the sole 
benefit of the trustee and could be waived by him. The action taken by 
the decedent in conveying the trust, property in complete disregard of 
its terms and the non-objection of the trustee to such acts made the 
trust non-existent and there was therefore an actual revocation of the 
trust. Plaintiffs did not establish by clear and unequivocal evidence 
their contention of a constructive trust; such a trust could not arise from 
presumption. 


Application of Pennsylvania, or American Rule of Apportionment 
of Stock Held in Trust 


In re King’s Estate, Supreme Court of Pennsylvania, 36 Atl. Rep. (2d) 504 


This was a proceeding in the matter of the estate of decedent testate. 
Upon an audit of testamentary trustee’s account, the court allocated part 
of the new common stock held by the trustee to the corpus and part to 


income. Both the life tenant and testamentary trustee appealed there- 
from, the life tenant being dissatisfied with the number of shares awarded 
to her and the trustee objecting to any allocation at this time. On appeal 
the court reversed the lower court. Decedent testate created two trusts 
by his will. One was for the benefit of the widow of a deceased son, the 
other was for the benefit of named grandsons, all of whom are living. 
The trustee is the same in both trusts. Each trust contained shares of 
common stock and preferred stock of a corporation. The preferred stock 
had arrearages for dividends undeclared. The corporation effected a 
recapitalization and merger with two of its wholly owned subsidiaries. 
The trustee received shares of stock in the merged corporation in ex- 
change for old stock with accrued dividend arrearages. The merger did 
not affect the capital or surplus and the trustee did not gain or lose by 
the transaction ; no dividends were declared, and there was no dissolution 
or distribution of assets or sale of stock. 


It was held that the life tenant was not entitled to any division of 
the stock because of the corporate merger, until an increased value of 
the stock was declared as.a cash dividend, or if there was a distribution 
in the form of stock dividend, or a liquidation of the corporation result- 
ing in a distribution of its assets, or if there was a sale of the stock 
resulting in a severance of the shareholder’s connection with the 
corporation. It was further held that the life tenant was not entitled to 
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an apportionment of the new stock representing the incréased value 
because of unpaid dividends under the circumstances above stated. 

The court in its opinion stated the so called Pennsylvania or Amer- 
ican rule of apportionment of stock held in trust. Under said rule the 
life tenant is entitled to accumulated profits and earnings, irrespective of 
the form in which such accumulations may appear, if there is a stock or 
eash dividend, a corporate liquidation, a sale, or distribution in kind. 
None of these conditions existed in the instant case. The rule of appor- 
tionment requires the intact value of the principal to be preserved. 
If an apportionment was made at this time, it would clearly be within 
the realm of possibility that there could be a change in the eorporation’s 
financial status before the stock was sold or distributed. Such change 
would impair the intact value of the principal and there would then 
exist no assets with which to recoup the loss. The court held that the 
corporate stock in question was to be held by the trustee. 


Distribution of Trust Fund Created by Will 


Old Colony Trust Co. v. Molleson, Supreme Judicial Court of Massachusetts, 
1944 Adv. Sh. 279 


The petitioner sought instructions as to the distribution of a trust 
fund created by will of testator. The testator died in 1889, leaving a 
widow and six children. The widow died in 1893. The testator by his 
will set up a trust of the residue in the hands of the executors as trustees 
to pay the income to testator’s widow during her life. Upon the death 
of the widow the trust was to continue for the benefit of testator’s 
children living at the time of the death of testator’s widow and for the 
lineal descendants of any child who might have died before that time, 
such lineal descendant to take by representation the share to which 
such deceased child would have been entitled if living, during the lives 
of said testator’s children and for such lineal descendants if any until 
they severally attained the age of 21 years or until their deaths re- 
spectively before attaining that age. 

Upon the death of any of the testator’s children who survived the 
testator’s widow the share of the principal of such deceased child was 
to be transferred to the lineal descendant of the deceased child if any 
were living, and if such deceased child left no lineal descendants, 
said share was to be added to the shares in the hands of the trustees 
and held for the same purposes as the other funds in their hands. 
All of the six children survived both the testator and his widow. 
Subsequently two of the children died leaving lineal descendants, 
to whom their respective shares were paid. Three of the children 
died leaving no issue and pursuant to the terms of the will these 
shares continued in trust and the interest was paid to the sixth and 
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last child, a daughter, who as a result of the decease of her brothers 
and sister leaving no issue received four sixths of the income. Subse- 
quently the surviving daughter died leaving no lineal descendants and 
out of this fact the difficulty arose which compelled petitioner to seek 
instructions from the Court. The persons taking in the right of the 
next of kin of the testator contended that the remaining capital of the 
trust was not disposed of at all by the will, and that it went to them as 
intestate property. 

It was held that the remaining capital in the hands of the trustees 
did not go as intestate property, but went by right of representation to 
the lineal descendants of the testator’s other children upon the death of 
the last child. The testator intended to make a complete disposition of 
kis property and did not intend an intestacy in the one contingency that 
happened, 


Suit for Specific Performance Against Trustees 


First National Bank & Trust Co. in Waynesboro, Pa., v. Baskin, Supreme 
Court of Florida, 10 So. Rep. (2d) 517 


A settlor created a trust consisting of corporate securities for the 
benefit of his son and three daughters, and appointed the son trustee. 
The trust was to exist for a period of twenty years. Later the trustee 
purchased real estate in Florida with money from the trust fund and 
took title in his own name. Subsequent thereto it was agreed by the 
settlor and all the beneficiaries that the trustee was unable longer to 
serve and that the defendant in the instant case, a national bank, located 
in Pennsylvania, was to succeed the son as trustee. Simultaneously with 
the substitution of the bank as trustee the son agreed that all his 
property might be applied to discharge of his indebtedness affecting 
assets of trust. The schedule of assets and liabilities itemized different 
parcels of realty and following the description of the last parcel were 
the following words ‘‘to be assigned as collateral to trustee, to guarantee 
payment of all obligations.’’ ‘ 

Later, the son conveyed the Florida property to one Brown, the 
latter having executed a declaration that he held the property as trustee 
and would upon demand of the successor trustee bank, execute such 
conveyances as might be necessary to enable the latter to discharge the 
indebtedness of the son as trustee in accordance with the agreement 
above mentioned. The trustee Brown died. Later the successor trustee 
bank filed its final account in Pennsylvania. Subsequent thereto the 
plaintiffs contracted to buy the property in Florida for $25,000 and the 
memorandum was signed by the plaintiffs and the trustee bank. Subse- 
quent thereto the trustee bank appointed one Benedict to sueceed the 
deceased trustee Brown. Plaintiffs subsequently brought suit for specific 
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performance against both trustees, the bank and Benedict, and all the 
beneficiaries. The plaintiffs prevailed, received their deed, and the 
purchase money was deposited in court pending the decision of the 
court as to who should have the money, as between the beneficiaries and 
the trusteee bank. 

It was held that the words, ‘‘to ‘be assigned as collateral—to guaran- 
tee payment of all obligations,’’ following description of the last 
parcel of property as stated in the agreement of the son relative to 
disposal of his property to repay his indebtedness to the trust estate 
was applicable only to such last parcel, with reference to distribution of 
proceeds of the original trust. The court further held that the purchase 
money held by the court, being within the court’s jurisdiction, should 
be awarded to the beneficiaries rather than to the trustee bank in a 
foreign jurisdiction, inasmuch as the trust had expired by limitation 
and the trustee had made final accounting. The court held it to be useless 
to require transmission to the trustee bank in Pennsylvania of the money 
on deposit with the court in order to merely effect its distribution in the 
latter state where the persons (beneficiaries) entitled. to it were parties 
to the litigation in the instant case. 


Partial Distribution and Termination of Trust 


In re Hardy’s Estate, District Court of Appeal, Calif. 145 Pac. Rep. (2d) 910 


Decedent testatrix by her will provided as follows: ‘‘I direct that my 
said Trustee shall pay all of the net income from said trust estate to my 
said son, Lester Edwin Hardy, in such installments as my Trustee shall 
determine as long as my said son shall live. Upon the death of my said 
son, I direct that said trust shall terminate, and that all ,of the trust 
property then remaining in the hands of said Trustee shall be paid and 
distributed to my heirs-at-law, according to the Statute of Descents of 
the State of California, as the same shall then exist.”’ Petitioner, son 
of decedent testatrix, brought a petition for partial distribution which 
was opposed by the respondent trust company, the executor of said 
decedent’s estate. 

The court found as a fact that decedent left no surviving spouse or 
issue or descendant of deceased issue except the petitioner, who is her 
sole surviving issue. Petitioner contended that trust created by dece- 
dent’s will was invalid and that therefore distribution under the laws 
of succession should be ordered. Petitioner also contended that the will 
provided for an unlawful accumulation of income. Plaintiff’s conten- 
tion as to trust being invalid was based on the fact that although the 
death of the beneficiary terminated the trust, nevertheless, the will 

. further provided that the trust property then remaining in the hands 
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‘of the trustee was to be paid and distributed to deeedent’s heirs-at-law. 
Petitioner therefore contended that the power of alienation would be 
suspended between the date of the petition and the date of payment. 

It was held that the petitioner’s contention of invalidity of trust was 
without merit. The court held that inasmuch as the will expressly 
provided for the termination of the trust upon the death of decedent’s 
son, such intention of the decedent must be carried out. The court 
further stated that ‘‘if any trust could be said to exist after Lester 
Hardy’s death, such trust would merely be one imposed by law because 
of the circumstances then prevailing. The resulting trust thus arising 
would be distinct from the testamentary trust created by Mrs. Hardy’s 
will; and the testamentary trust could not therefore be said to extend 
beyond the life of Lester E. Hardy; and the resulting trust, if any, 
would not be within the statute against perpetuities.’’ The court 
further held that the character or validity of the remainder interest 
could have no bearing upon the trust for life of petitioner, because the 
trust did not depend upon the nature of the remainder interest. The pro- 
vision for payment of income to son for life and the provision for 
termination of trust upon son’s death were separable. 

The court further held that the petitioner’s contention as to the 
accumulation of income under the trust was also without merit. It was 
obvious from the provisions of the will that accumulation of income 
from the trust could not extend beyond the life of the petitioner, as the 
trust itself terminated upon his death. It was also held that the court 
had no power to order the respondent trust company as executor to 
transfer income to the petitioner as beneficiary of the trust before 
distribution to the trustee, even though the beneficiary be entitled to 
income accruing after decedent’s death. 


Liability of Trustee for Self-Dealing 


Albright v. Jefferson County National Bank, Court of Appeals of New York, 
‘ 53 N. E. Rep. (2d) 753 


Defendant bank in the instant case, in its capacity as trustee under 
a deed of trust, purchased securities through a securities corporation 
closely affiliated and controlled by the defendant bank for the benefit 
of its stockholders. The defendant bank as said trustee also paid its 
securities affiliate commissions for the purchase of stock in its behalf 
from other owners. Plaintiffs, beneficiary and the remainderman of the 
trust estate, objected to the trustee’s purchase of securities and payment 
of commissions to its affiliate, and contended that trustee was dealing 
with itself in so doing and thus should be surcharged with the purchase 
price of the securities and the commissions paid. 

It was held that although the defendant bank had acted in good 
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faith and the conduct of the separate entities of the bank and _ the 
securities corporation was lawful and above reproach, nevertheless the 
purchases of securities from the securities affiliate could be set aside by 
the beneficiary of the trust. The defendant bank as trustee was not 
however surchargeable with the amount of commissions paid to the 
securities affiliate, notwithstanding the fact that the trustee’s stock- 
holders might have profited indirectly because the commissions went 
into the treasury of the securities affiliate. The trustee’s purchase of 
securities was to be set aside and the trustee surcharged with purchase 
‘price. The trustee was to be also surcharged with interest at ‘a rate 
commensurate with the average rate of earnings of trust funds during 
period involved. The beneficiary must be restored so far as possible to 
the same status as if the purchase had not been made; however, the 
beneficiary must account to the trustee for interest and profits received. 


Cy Pres Doctrine Not Applicable Where Fund Awarded for Express 
Purposes of Trust 


In re Danner’s Estate, Supreme Court of Pennsylvania, 36 Atl. Rep. (2d) 328 

Decedent testate by his will provided for the establishment of a 
charitable home to be constructed at a cost of $10,000 on land owned by 
the decedent. Decedent also provided that the income from the balance 
of trust funds was to be used for the maintenance and administration of 
said home. Decedent’s next of kin brought petition to terminate trust 
on the ground that the trust had failed and that the testamentary trustees 
held title for next of kin. Petitioners based their contention on state- 
ment of trustees, in answer to their petition to terminate the trust, that 
the funds at hand were insufficient for the intended purposes of the 
testator and that the testator had not declared a general charitable 
intent which coald support a decree cy pres. An audit of the trust estate 
showed that testamentary trustees had upwards of $240,000 in excess of 
the $10,000 designated by decedent as amount to be expanded in con- 
struction of the home. 

It was held that the court was not bound to accept trustee’s statement 
to exclusion of other evidence. The court also stated it had power to 
remove testamentary trustees and appoint more competent successors if 
trustees regarded sufficient trust.fund for the establishment of the home 
as insufficient or if they otherwise failed to exercise their duties as 
trustees. The court, upon the evidence as disclosed by the audit, held 
that the trust fund was amply sufficient to maintain the home irrespec- 
tive of the fact that trustees had declared fund as insufficient. The next 
of kin were not entitled to have trust terminated on their contention 
that the trust had failed. Since the fund was awarded for the express 
purposes of the testamentary trust, no question of the application of the 
ey pres doctrine arose. 





TAX DECISIONS 
Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Reciprocal Trusts of Respective Grantors Held Part of Gross Estate 
in Determining Estate Tax 


Cole’s Estate v. Commissioner of Internal Revenue (two cases), U. S. Circuit 
Court of Appeals, Eighth Circuit, 140 Fed. Rep. (2d) 636 


Haydn 8. Cole and Mary M. Cole, decedents, were married in 1887. 
On October 8, 1931, decedents owned 1200 shares of the stock of St. Paul 
Fire and Marine Insurance Company, of which Haydn owned 800 shares 
and Mary 400 shares. On that day they created similar irrevocable 
trusts, naming Haydn S. Cole and their son, Wallace H. Cole, trustees 
in each case. The corpus of the Haydn 8. Cole trust consisted of 700 
shares of the Insurance Company stock, and the Mary M. Cole trust of 
300 shares. At that time they were both persons of independent wealth. 
They had two children and four grandchildren. Haydn §. Cole had been 
a director of the Insurance Company for many years. The trust agree- 
ments each provided that the income of the corpus should be paid to the 
spouses for life, then to their children for life, and then to their grand- 
children. 

The agreements also provided for the final termination of the trusts 
and for the distribution of the trust funds. Haydn S. Cole died testate 
on February 13, 1939, at the age of 77. Mary M. Cole died intestate on 
March 4, 1939, at the age of 74. The petitioner, executor and adminis- 
trator respectively of the estates of Haydn S. Cole and Mary M. Cole, 
filed estate tax returns for both estates, but did not include the corpora 
of the trusts in the returns. The Tax Court concluded that the trusts 
were reciprocal to the extent of 300 shares of stock and-held that as 
to each decedent the corpus of the trust in which he was life beneficiary 
should be, to the extent of 300 shares, included in his gross estate. 
The Tax Court’s decisions are based upon its interpretation and applica- 
tion of § 811 (c) of the Internal Revenue Code, 26 U. 8. C. A. Int. Rev. 
Code § 811. 

It was held that the Tax Court’s determination was justified. The 
Tax Court adopted the language of the Board of Tax Appeals in Estate 
of Frederick S. Fish, 45 B. T. A. 120, a case presenting a comparable 
situation. There the Board said: ‘‘The two trusts were clearly recipro- 
eal; the property of the wife was in effect exchanged for that of the 
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husband ; and the rights each received under the trust created by the 
other were of the unrestricted character not essentially to be distin- 
guished from complete ownership.’’ Upon that theory the Tax Court 
said in respect of the situation presented here: ‘‘each decedent must 
be regarded, to the extent of 300 shares, as the owner of the corpus of the 
trust in which he was the life beneficiary and the other decedent the 
nominal grantor.’’ In other words, the Tax Court held that the situation 
is the same as if one decedent has ‘‘exchanged’’ 300 of his shares for 
300--shares of the other. It requires no citation of authority for the 
proposition that in an exchange the property received is consideration 
for the property given. 


Present Gift of Irrevocable Interest in Shares of Stock by Trust 
Instrument 


Mahaffey v. Helvering, Commissioner of Internal Revenue, U. S. Circuit 
Court of Appeals, Eighth Circuit, 140 Fed. Rep. (2d) 879 


-On January 17, 1934, Birch O. Mahaffey (petitioner), a resident of 
Missouri, was the owner of 500 shares of 6 per cent cumulative preferred 
stock, of the par value of $100 a share, of the Delk Investment Corpora- 
tion of Missouri. On the date mentioned the petitioner executed an 
instrument in writing entitled ‘‘ Assignment of Dividend Income From 
Stocks,’’ in which he recited his desire to set aside 250 shares of the 
preferred stock of the Delk Investment Corporation for the purpose of 
assigning and transferring to his mother, Mrs. W. F. Mahaffey, for the 
term of her natural life, all dividend income which might be derived 
from’ the stock. Pursuant to this declared intention the instrument 
provided that the petitioner ‘‘hereby Assigns, Transfers and Delivers 
unto his mother, Mrs. W. F. Mahaffey, of Sulphur Springs, Texas, for 
the term of her natural life, all dividend income which may be derived 
from Two Hundred and Fifty (250) shares of the 6% Cumulative Pre- 
ferred Stock of the Delk Investment Corporation’’; and that petitioner 
‘‘hereby declares that from this date hence he is holding Two Hundred 
and Fifty (250) shares of his said Preferred Stock of the Delk Invest- 
ment Corporation in trust for the purpose of accomplishing the dividend 
income assignment above mentioned.’’ On the same day the petitioner 
endorsed Stock Certificate No. 34 for 500 shares of preferred stock of 
the Delk Investment Corporation as follows: ‘‘For Value Received, I 
hereby sell, assign and transfer unto Birch O. Mahaffey, trustee pursu- 
ant to trust declaration dated January 17, 1934, 250 Shares of the 
Preferred Stock represented by the within Certificate.’’ Certificate No. 34 
was surrendered to the corporation for cancellation and reissue in 
accordance with this endorsement. On May 9, 1934, the certificate was 
duly cancelled, and on the same day Certificate No. 64 for 250 shares of 
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stock was issued in the name of petitioner as trustee, bearing on its face 
the following notation: ‘‘Dividend income from this stock to go to 
Mrs. W. F. Mahaffey, during her life (see Declaration of Trust by Buch 
O. Mahaffey), dated January 17, 1934, in Delk doc. envelope No. 200. 

It was held that the settlor made a present gift of irrevocable interest 
in the stock, and the income thereof was not taxable to him. In deter- 
mining whether taxpayer granted his mother a present irrevocable 
interest in shares of stock by trust instrument for income tax purposes 
or whether he merely transferred to her income from shares of which he 
retained full ownership and control, caption of the instrument was not 
controlling, nor was it important that instrument was not drawn with 
expert care. Transaction was required to be viewed in its entirety. 
Particular formalities are not required for creation of trusts, but it is 
enough that settlor’s intent to create trust is clearly manifested and 
that trust. estate, purpose of trust, and beneficiary are indicated with 
reasonable certainty. 


Trustee’s Liability for Gift Tax on Insurance Premiums Paid by 
Settlor 


Fidelity Trust Co. v. Commissioner of Internal Revenue, U. S, Circuit Court 
of Appeals, Third Circuit, 141 Fed. Rep. (2d) 54 


In December, 1934, Ernest T. Weir and the Fidelity Trust Company 
entered into an insurance trust agreement. Weir, the settlor, trans- 
ferred to the trust company, as trustee, eighteen policies of life insurance, 
the res of the trust. The trust agreement provided that upon the death 
of the settlor, the trustee was to collect all the money due under the 
policies and pay the income of the trust estate to the settlor’s wife and 
their three children for life. Upon Mrs. Weir’s death the trustee could 
partially terminate the trust in favor of the settlor’s children then living 
who had attained the age of 35. Otherwise the trust was to continue 
until the death of the last survivor of the named beneficiaries and upon 
his death the corpus was to be distributed to the surviving grandchildren 
of the settlor. The trust was irrevocable and the settlor-waived any 
right to ehange the beneficiary under the policies of life insurance. 
In 1937 the settlor paid premiums directly to the insurance companies 
in the amount of $7,503.45 on ten of the policies. On March 15, 1938, 
the settlor filed a gift tax return for 1937, reporting the premium pay- 
ments as gifts, but claiming an exclusion of $5,000, leaving a net gift 
tax of $600.83. The Commissioner disallowed the exclusion, since the 
gifts were gifts of future interests, made similar adjustments for pre- 
vious years and calculated a deficiency in gift tax for 1937 of $1,200. 
The notice of deficiency, dated March 12, 1942, was sent, not to the 
settlor, as to whom the three-year statute of limitations had expired, 
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but to the trustee, under the transferee provisions of the gift tax sections, 
§§ 526, 527, of the Revenue Act of 1932. 26 U.S. C. A. Int» Rev. Acts, 
pages 599-601. The question presented was whether the -trustee is a 
fiduciary liable as a transferee within the meaning of § 527 of the 
Revenue Act of 1932. 

As respects the trustee’s liability for the gift tax on the premiums, 
it was held that the trust estate, being enhanced by the payments, was 
the transferee in the common use of the term, as one to whom something 
is transferred. The trust estate was the transferee under section 526 (f) 
subject to the lien of the unpaid tax on the premiums, which created a 
liability, at law or in equity, of the transferee under section 526. The 
trustee was a fiduciary of the trust estate as the transferee, assuming the 
transferee’s duties, subject to the collection procedure authorized by 
section 526 for the gift tax on the settlor’s property, the liability being 
collected from the trust estate under section 527 (b). Revenue Act 1932, 
§ § 510, 526, 526 (a) (1), (b. £), 527 (a, b), 1111 (a) (1, 6), 26 U.S.C. A. 
Int. Rev. Acts, pages 589, 596, 599-601, 656. 


Surrender by Life Tenant of Interest in Trust Held Taxable 


Cerf v. Commissioner of Internal Revenue, U. S. Circuit Court of Appeals, 


Third Circuit, No. 8495 


In June, 1932, grantor executed certain amendments to a trust 
instrument with the consent of his wife, the beneficiary. The amend- 
ments provided that upon written demand of the grantor, the trustees 
would pay to him or his nominees or asigns ‘‘all net income of whatever 
nature or from whatever source hereafter derived.’’ It was held that 
the effect of the June amendments was that the beneficiary permitted 
her husband to assume full control over her right to receive the income 
from the trusts. Thereafter it was he who would determine who was to 
get the income. He could by failing to make demand allow his wife 
to receive the income or he could demand it for himself and do with it 
as he pleased.. Thus, in surrendering her vested right to the trust income, 
the beneficiary made a gift of the value thereof to the grantor of the 
trust. 


Irrevocable Trust Subject to Modification Not Subject to Estate Tax 


Helvering, Commissioner of Internal Revenue v. Tetzlaff, U. S. Circuit Court 
of Appeals, Eighth Circuit, 141 Fed. Rep. (2d) 8 


A trust agreement provided that at any time within six months after 
the decease of his wife, the donor, if he survived her, should have the 
right to make a certain modification or amendment, by written direction 
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to the trustee, to postpone the time of distribution of principal to the 
children with the same effect as if made a part of the original document. 
By another subdivision of the same trust agreement the donor expressly 
surrendered all right and power to amend, modify or revoke, in whole 
or in part, the trust thereby established, except to the extent and under 
the circumstances stated above. He predeceased his wife. 

It was held that the provision of the trust agreement giving the donor 
the right to postpone the time of the distribution of the principal did 
not make the trust property taxable as part of the donor’s estate, where 
the wife was living at donor’s death. By subdivision (d) of Section 
811 of the Revenue Code the value of any interest in a transfer which a 
decedent has made by trust, or otherwise, where the enjoyment 
thereof is subject at the date of his death to any change through the 
exercise of a power to alter, amend, revoke, or terminate, or where such 
power is relinquished in contemplation of decedent’s death, must be 
‘ ineluded in the value of the gross estate of the decedent for estate taxa- 
tion purposes. But in this case, because the wife was still living at the 
date of his death, decedent had no power, from whatever source acquired, 
to alter, amend, revoke or terminate the enjoyment of the property and 
income transferred by this trust. Thus, no power of control in decedent 
existing at the date of decedent’s death, there were no economic benefits 
to shift and support the tax. 


Trust Company Liable for Donor’s Unpaid Gift Tax ' 


Fletcher Trust Co. v. Commissioner of Internal Revenue, U. S. Circuit Court 
of Appeals, Seventh Circuit, 141 Fed. Rep. (2d) 36 


Hugh McK. Landon, as donor, and the Fletcher Trust Company, as 
trustee, on May 23, 1932, entered into and executed a written trust agree- 
ment whereby Landon irrevocably assigned, transferred and set over 
unto the trustee certain policies of insurance theretofore issued on his 
life. By an amendment dated July 18, 1936, the donor irrevocably 
cancelled and surrendered his right to change any of the beneficiaries or 
any of the terms under which any beneficiary was to take. On March 15, 
1937, Landon filed with the Collector of Internal Revenue a gift tax 
return for 1936, in which he recited the facts concerning the trust in- 
strument of May 23, 1932, as well as the terms of the amendment of 
July 18, 1936, but reported no taxable gift during the year. On June 4, 
1937, trustee filed with the Collector of Internal Revenue a ‘‘Donee’s or 
Trustee’s Information Return of Gifts’’ for the year 1936, disclosing 
information similar to that appearing on the gift tax return previously 
filed by Landon. No gift tax was paid by either the donor or trustee in 
respect to 1936 gifts by Landon. The Commissioner at no time mailed 
a deficiency notice to the donor. Such notice, however, was mailed to 
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trustee on January 18, 1941, and was received by it three days later. 
The contested issues are (1) did Landon’s surrender in 1936 of the 
reserve power to change beneficiaries without making himself a bene- 
ficiary constitute a taxable gift in that year? and (2) if the first issue 
be decided in the affirmative, is trustee liable for the tax upon such gift? 

It was held that since the donor failed to pay the gift tax, the trustee 
of the gift was liable for the tax. The beneficiaries of a gift in trust are 
the donees, and under the Revenue Act the donee upon whom the tax 
is then imposed is included in term ‘‘transferee’’ who must pay the tax 
if, liable ‘‘in law or equity.’’ Revenue Act. 1932, § § 510, 513 (a), 
526 (a), (b) (1) (f), 26 U. S. C. A. Int. Rev. Acts, pages 589, 590, 
599, 600. 


Funds in Decedent’s Safe Deposit Box Held Taxable Although ~ 
Earmarked for Another 


Wahl v. Sheehan, U. S. District Court, Eastern Division of Missouri, No. 918 


Upon decedent’s death, his safe deposit box was opened and it was 
found to contain, among other assets, a sealed envelope containing 
$25,000 in U.S. notes. Notations outside of the envelope indicated that 
the funds were the property of a friend. The statement of facts, how- 
ever, revealed that the funds were placed therein by the decedent within 
two years of death with the intention of leaving them at his death to the 
friend. It was held that the $25,000 was includible in the gross estate 
because the ‘‘gift’’ was made in contemplation of death, and was to take 
effect in possession and enjoyment after death, and was revocable at the 
will of the decedent. 


Grantor Taxable on Trust Income 


Feerderer v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Third Circuit, 141 Fed. Rep. (2d) 53 


On July 1, 1924, grantor created an irrevocable trust naming himself 
as sole trustee and transferring certain securities to the trust. The 
trust instrument provided that the income thereof was to be paid to 
grantor’s wife, Ethel Brown Foerderer, for her life, and upon her death 
and until grantor’s death, to the child or children of his wife or to the 
issue of such child or children per stirpes. Upon the death of grantor 
and his wife the corpus was to be distributed as grantor’s wife should 
by will appoint and in default of such appointment to their descendants 
then living per stirpes. If grantor’s wife died intestate leaving no 
descendants, the corpus was to be distributed to persons entitled to 
grantor’s estate under the intestate laws of his domicile. Grantor, in 
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administering the trust as trustee, made advances to his wife in exeess 
of the income thereby causing an impairment of the corpus of the trust. 
This impairment steadily increased from $5,070.54 at the end of 1928 to 
$120,761.59 at the end of 1936. By the end of 1939 the impairment was 
reduced to $108,396.68. Until 1936 the wife, as the life beneficiary, paid 
large sums from the trust as premiums on life insurance on the life of 
the trustee. Prior to 1936 household expenses of the taxpayer and his 
family were paid on occasion from income and advances out of the trust. 
The only question involved was whether the grantor continued in fact 
as the economic owner of the trust corpus and was, therefore, taxable 
on the trust income under Section 22 (a) of the Revenue Act of 1938, 26 
U. 8S. C. A, Int. Rev. Acts, page 1008. It was held that the grantor 
continued to be the owner of trust properties within Revenue Act pro- 
vision so that he was subject to tax on trust income. 


Amounts Payable Under Matured Endowment Policies Held 
Includible in Gross Estate 


Schultz v. United States, U. S. Circuit Court of Appeals, Eighth Circuit, 140 
. Fed. Rep. (2d) 945 


Five 10-year endowment policies of insurance on the life of decedent 
are involved in the present suit. Except for the amounts payable, the 
policies are identical. Three were delivered in 1920 and matured in 
1930. T'wo were delivered in 1925 and matured in 1935. Herman E. 
Schultz, Jr., the insured, died September 19, 1935, after the maturity 
of all of the policies. The premiums of all policies were paid by him. 
The aggregate cash value of all policies at maturity was $61,475.80. 
In each policy the insurance company agreed, in consideration of an 
annual premium, to pay to Herman E. Schultz, Jr., on the date of 
maturity the face amount of the policy and, in the event of his prior 
death, to pay that amount to his wife, Helen L. Schultz, beneficiary. 
On April 10, 1925, by appropriate endorsement made a part of each of 
the policies, the following provision for the disposition of the proceeds 
of them upon maturity as death claims or as endowments was made. 
If the policies matured as death claims, the sums payable under them 
were to be retained by the insurance company, and interest thereon at 
the rate of $2.47 per thousand dollars was to be paid to the decedent’s 
wife for life. Upon her death, the amount retained by the insurance 
company was to be distributed to decedent’s daughter, Helen A. Schultz, 
in monthly installments in accordance with a table set out in the policies, 
these installments to continue for the daughter’s life, and, in any event, 
for not less than 120 months. If the policies matured as endowments, 
the amounts payable under them were to be retained by the company, 





636 THE BANKING LAW JOURNAL 


and interest thereon at the rate of $2.47 per thousand dollars was to be 
paid to Herman E. Schultz, Jr., for life, as beneficiary, and then to 
his wife as contingent beneficiary for her life if she survived the insured. 
The principal of the policies after the death of Herman E. and Herman 
L. Schultz was to be distributed to the daughter in specified monthly 
payments as set out above. If Helen L. Schultz, the contingent bene- 
ficiary, survived her daughter, Helen A. Schultz, she was given 
the right to have the principal of the policies distributed to her 
in monthly installments as provided for the benefit of the daughter 
in the event that she survived her mother. In this settlement pro- 
vision the decedent expressly waived all his rights of surrender, 
withdrawal, or commutation. By the express terms of the policies, the 
amount retained by the insurance company upon their maturity as en- 
dowments was payable to the executors, administrators, or assigns of 
Herman E. Schultz, Jr., if he survived his wife and daughter. The 
insured waived the right to ehange beneficiaries. Following the death 
of Herman E. Schultz, Jr., on September 19, 1935, Helen L. Schultz, as 
executrix of his estate, filed an estate tax return, and paid the estate 
tax computed upon it. She did not include the proceeds of the insurance 
policies in the decedent’s gross estate. 

It was held that the proceeds of the policies should be included in 
decedent’s gross estate. Helvering v. Hallock, 309 U. S. 106, controls 
on the facts here, because of the provision in the contract between 
decedent and the insurance company that the endowment funds, if 
decedent survived his wife and daughters, should be payable to his 
executors, administrators, or assigns. This possibility of reverter retained 
by decedent brings the situation here squarely within the rule of Helvring 
v. Hallock. Here, as in the Hallock and Klein cases, the interests granted 
decedent’s wife and daughter by the settlement provision incorporated 
in the policies were contingent upon their survival of decedent. Only 
decedent’s death gave those interest ‘‘definitive measure.’’ The death of 
the decedent was the ‘‘indispensable and intended event’’ which brought 
the interest of the wife and daughter into being and ‘‘effected its trans- 
mission from the dead to the living.’’ Klein v. United States, 283 U. S. 
231. The facts in the instant case bring it within the rule announced in 
Helvering v. Hallock under either section 302 (c) or section 302 (g) of 
the controlling Revenue Act. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


What’s Wrong With Planning? 
HE distinguished Austrian 
economist F. A. Hayek, has 

confounded all-out planners with 

his latest book ‘“The Road to Serf- 
dom.” ; 

According to Professor Hayek, 
the tendencies at work in Germany 
and Russia twenty-five years and 
more ago—which produced the 
essentially similar doctrines of 
Hitlerism and Communism — are 
now at work in Great Britain and 
the United States. The thesis 
propounded is that Socialism 
leads to despotism. In Germany, 
it is claimed, the Nazis were able 
to succeed because the Socialists 
had already done most of their 
work for them. In particular, 
Socialism had impaired and weak- 
ended the desire for personal 
liberty. 

By bringing the life of the citi- 
zen under the control of the State, 
remarks Professor Hayek, Social- 
ism necessarily empowers an in- 
ner ring of bureaucrats who, in 
almost every case, will be men who 
want power for its own sake and 
will stop at nothing in order to 
retain it. Britain and America, 
it is remarked, are now travelling 
the same road as Germany, with 
the British left-wingers and the 
American New Dealers in the fore- 
front, and the easy-going, un- 


thinking conservatives in both 
countries not far behind. Professor 
Hayek maintains that salvation 
lies in emphasis on liberty rather 
than security, and the return 
to an unplanned economy and free 
competition. In other words, the 
regimenting of business and so- 
ciety ,into a straightjacket of 
their own choosing opens up the 
“Road to Serfdom.” 

A London news dispatch notes 
that, since the appearance of 
Hayek’s text, the Socialist Home 
Secretary in the present British 
Cabinet, Herbert Morrison, has 
been demanding an increase in 
delegated legislative powers be- 
cause the existing slow-machinery 
of parliamentary government can- 
not achieve a socialistic Utopia. In 
this connection, Professor Hayek 
has observed that, although gov- 
ernment by departmental order 
is legal, as well as democratic 
in form, it is, nevertheless, arbi- 
trary. ; 

Here are Professor Hayek’s 
exact words: “If the law says 
that such a board or authority 
may do what it pleases, anything 
that board or authority may do is 
legal -- but its actions are certain- 
ly not subject to the rule of law. 
By giving the Government un- 
limited powers, the most arbitra- 
ry rule can be made legal; and in 
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this way a democracy may set up 
the most complete despotism imag- 
inable.” 


Savings Bank Life Insurance 


Savings Bank Life Insurance in 
force has been making good prog- 
ress. In the states of Connecti- 
cut, Massachusetts and New York, 
the last twelve months have wit- 
nessed an increase of almost $27 
million. Over “$287 million of 
such insurance is now outstand- 
ing, with Massachusetts far out 
in front with $247 million. New 
York state is second with $38 
million while Connecticut has ac- 
counted for $2.5 million. In all 
three states, the number of policies 
totals 323,000. 


It is important to note that 
this growth is on a sound basis. 
According to information recently 
released, the net rate of interest 
earned by banks in Massachusetts 
during 1943 was 3.18 per cent. 
Corresponding rates for New 
York and Connecticut were 3.22 
and 3.13 per cent respectively. 


‘Substantial increases in’ policy- . 


holders’ surplus were also report- 
ed during 1943. The ratio of 
earned surplus to legal reserves in- 
creased, in New York, from 5.8 
per cent to 7.14 per cent, and in 
Masachusetts from 8.48 per cent 
to 8.96 per cent. In Connecticut, 
similar figures are not available 
because of the short length of time 
that savings banks have operated 
their life insurance departments. 
However, it is believed that sub- 
stantial increases have also oc- 
curred. 

The war has had little effect on 
death losses. Ratios of actual to 
expected mortality were as fol- 
lows: Connecticut, 6.5 per cent; 
Massachusetts, 39.5 ,per cent; 
New York, 22.5 per cent. 

In New York staté, where 410,- 
000 policies are outstanding, only 
four deaths have been directly 
attributed to the war. In Massa- 
chusetts, where 277,000 policies 
are in force, there have been only 
48 death claims for men in the ser- 
vice. 


War Loan Distribution 


The increasingly wide distribu- 
tion of War Loan issues among 
the general public is disclosed by 
the following information released. 
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by T. R. Gamble, the Treasury 
Department’s national director of 
the War Finance Division. 

In the First War Loan, 19 mil- 
lion units of securities were sold. 
This total was exceeded by the 
32 million and 52 million of in- 
dividual securities which were dis- 
tributed in the Second and Third 
War Loans, respectively. The 
best performance to date was wit- 
nessed in the Fourth War Loan, 
when 70 million individual securi- 
ties were absorbed by 40 million 


» citizens. 


_ Fifth War Loan results, when 
published, will probably top the 
record total of the preceding 
drive, as more and more people 
able to co-operate more fully with 
the war effort contribute increas- 
ingly to its success. With nation- 
al income climbing to a new record 
of over $150 billion this year, it is 
believed that a greater proportion 
of the Treasury’s needs can be 
financed out of the current income 
and accrued assets of the Ameri- 
can people. In this connection, 
mutual savings banks and other 
saving agencies have been very 
helpful in the organization of pay- 
roll deduction plans for the pur- 
chase of War Savings Bonds. 


Competitive Bidding 

After mature consideration, the 
Interstate Commerce Commission 
has formally adopted the principle 
of competitive bidding as applied 
to railroad bond financing. For 
many years, the Commission has 
required that equipment trust cer- 
tificates be disposed of on such 
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a basis, and its current ruling re- 
sults in a closer conformity of 
practice with the Securities & Ex- 
change Commission, which has, 
for some time required that se- 
curities of registered public utility 
holding companies be sold by com- 
petitive bidding, unless specifically 
exempted. The purpose of compe- 
titive bidding is to assure arm’s 
length bargaining between the is-’ 
suer and the underwriter. 

The ruling of the Interstate 
Commerce Commission makes sev- 
eral exceptions. Exempted are 
sales of common and preferred 
stocks, notes or securities matur- 
ing in not more than three years, 
and debt obligations not exceeding 
$1 million in amount. Also exclud- 
ed from the requirement of compet- 
itive bidding are securities issued 
in exchange for securities or prop- 
erties of other railroads, securi- 
ties issued in reorganization or 
liquidation, and intra-system se- 
curity transactions which do not 
reach the general public. There 
is also a provision for specific 
exemptions, where a proper show- 
ing that competition should not be 
required is made to the Commis- 
sion. 

In its report the Commission 
found that, while railroads have 
given the bulk of their security- 
financing business to two leading 
investment houses, charges of 
banker monopoly and banker dom- 
ination were not sustained. It 
regarded as debatable the claim 
that railroads have been paying 
too much for the alleged benefits 
of private negotiation in the sale 
of securities, but regarded it as 
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probable that too high a price has 
been paid. 

The Commission also observed 
that conclusive evidence was lack- 
ing that competitive bidding would 
get a higher price for the railroad 
than a privately negotiated sale, 
but felt that competitive bidding 
would probably produce “normal- 
ly higher prices” than negotiated 

‘sales. 

Noteworthy was the opinion 
long-range railroad credit stood 
in no danger or injury from com- 
petitive bidding. The Commis- 
sion also pointed out that the ad- 
vice and assistance of investment 
bankers, which many carriers have 
considered so valuable, will still be 
available under competitive bid- 
ding at reasonable fees. 


Banks and Taxation 


Emil Schram, President of the 
New York Stock Exchange, notes 
that a sound tax program is of 
first importance in setting our af- 
fairs in order for the post-war 
period. This is because a sound 
tax program is necessary to 
achieve maximum employment, 
and such a program must be pre- 
pared beforehand, ready to be- 
come operative upon the termina- 
tien of hostilities. 


Taxes must be revised, accord- 
ing to Mr. Schram, to remove the 
impediments to the free flow of 
short-term credit and long-term 


capital. In this connection, he 
calls attention to the fact that 
many banks are, or will shortly be, 
subject to the excess profits tax. 
As a practical matter, this means 
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that only 5 per cent of the re- 
turn received on future increases 
in the holding of taxable Govern- 
ment obligations and commer- 
cial loans will be retained. 

Under such circumstances, the 
net return from a taxable five- 
year Government obligation is re- 
duced to less than one-tenth of 1 
per cent. And this condition de- 
velops at a time when the banks of 
this country -- which are our res- 
ervoir of credit -- should be for- 
mulating a broad and courageous 
credit policy in direct aid to pro-, 
duction and employment after the 
war. 5 

Accordingly, unless this condi- 
tion of taxation is ameliorated, 
the incentive to lend may be seri- 
ously weakened and sound credit 
risks may go wanting. For the 
risk of loss of capital funds may 
outweigh the small gains which 
may be retained. 


Banking Legislation 
Senator Thomas of Oklahoma 
has proposed. a measure that 


would allow banks and savings and 


loan associations to carry war 
bonds on their books at par, rather 
than at current market value. 
Senator Thomas voices the fear 
that end of the war may bring 
about a huge liquidation of bonds, 
and that a “dangerous” drop in 
market price may result. 


Senator Thomas points to 
Treasury estimates of a national 
debt of $206 billion at the end 
of this year and remarks that 
this debt constitutes a vast reser- 
voir of purchasing power in the 
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hands of the people in the form 
of war bonds. Comments the Sen- 
ator: “So many bonds may be 
placed on the market at once that 
the market may fall, to the injury 
of bondholders generally. Unless 
plans are made to stabilize the 
market, the price of bonds may be 
driven down to dangerous levels.” 


The measure proposed would 
also direct the Federal Reserve 
banks to accept war bonds from 
member banks at par. Senator 
Thomas claims that his measure 
would protect financial institu- 
tions from losses if a post-war sell- 
ing wave of Government securities 
develops. Under the provisions of 
the bill, the Reserve banks may 
accept the securities unless the 
banks actually need the accommo- 
dations sought. This proviso, the 


Seritor maintains, would prevent 
member banks from dumping large 
amounts of Government bends on 
the Federal Reserve System, un- 
less conditions made it necessary. 


Mortgage Values 


Learn the danger signals! 
Get early diagnosis and 
prompt treatment. Delay is 
dangerous! Enlist as a Vol- 
unteer in the Women’s Field 
Army of your State and sup- 
port its activities for Cancer 
Control. 


John H. Fahey, Home Loan * 


‘Bank Administration Commission- 
er, warns against a “runaway” 
price movement in city homes. 


Commissioner Fahey also cautions © 


against inflationary mortgage 
lending on such properties. 
What the Commissioner fears 
is a repetition of the boom market 
of the °20s, which “collapsed in 
a tide of foreclosures.” In many 
sections of the country, we are 
experiencing trends similar to 
those of the early °20s. Con- 
struction of houses has stopped 


for all except a small amount 
of war workers. This lack of 
construction has stimulated tem- 
porary increases in the prices of 
existing homes and these increases 
are being further stimulated by 
the granting of mortgages in ex- 
cessive amounts in many locali- 
ties. ‘The only exception to this 
general upward trend is in the 
Northeastern states. In this 
area, recovery from the extreme 
deflation of the ’30s belatedly oc- 
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curred in 1942. 
this section is now witnessing 
climbing real estate prices and too 
liberal loan accommodations. 
Commissioner Fahey holds all 
classes of financial institutions 
responsible for the’ prevailing 


However, even 


practice of making loans based on ° 


valuations “far beyond a reason- 
able level.” These same practices, 
it is emphasized, led the nation 
into the record breaking mortgage 
panic which began in 1930. 

These states identified as “well 
in the front” of the price upswing 
are California, Michigan, Ohio, 
Arizona, Illinois, Indiana, Wis- 
consin, Oklahoma, Oregon and 
Washington. 

George J. Bassett, president of 
the National Association of Mu- 
tual Savings Banks also has some- 


thing to say on this same topic. 
He comments that federal insur- 
ance of mortgage loans has made 
possible the erection of thousands 
of homes for war workers. Such 
construction was desirable because 
of the war effort and, because of 
federal insurance, these 80 or 90 
per cent loans are sound invest- 
ments. However, this high basis 
of loan has made it difficult for 
banks to make uninsured loans at 
50 to 60 per cent of property 
values, and there is a natural urge 
to increase the loan limits to 80 ° 
per cent. Mr. Bassett points out 
that an excessive mortgage loan 
insured by the Government may be 
sound although excessive, while an 
uninsured and excessive mortgage 
is both unsound and excessive. 


Buy 
‘War Bonds 
For a Good 


Investment 





IN WASHINGTON 


In this department we publish selected excerpts from ‘‘Washington 
Banktrends’’ a weekly review of Washington developments of 
direct concern and interest to bankers. 


Agency Consolidations 
Hints, rumors, speculation have 
appeared asserting that plans 


are on foot for some form of con- 
solidation, revamping or redistri- 
buting the authority of the three 
Federal bank supervisory agen- 


cies. The one given the widest 
circulation has the Reserve Board 
absorbing the Federal Deposit In- 
surance Corporation. No official 
of these agencies will go on record 
in confirmation.’ Yet, there is 
some truth in the talk. There 
have been some informal proposals 
which would permit the Federal 
Reserve to take over the examin- 
ing functions of the FDIC. Talk 
has been heard of a Presidential 
directive to this end. There is 
no evidence that the FDIC will 
easily relinquish its examinig au- 
thority, however. 


Credit Control and Bank 
Examinations 

Since the establishment of the 
FDIC, coincident with the promo- 
tion of various economic theories, 


there have been proposals for 


credit control through bank ex- 
aminations. This was _ once 
seriously argued by Reserve 
Board Chairman Eccles who is 
able to make a good case for such 
a program. It may be properly 
assumed that should the Reserve 
Board obtain examination control 
over all banks, insured as well as 
member banks, such credit control 
policies would be instituted. Al- 
though not highlighted as any part 
of such revamping it is obvious 
that branch banking would be- 
come an issue, since some Reserve 
Board officials say that district- 
wide branch banking is “inevita- 
ble.” 


Enforcing Regulation Q 


It is not unlikely that with ac- 
tion on the Brown-Maybank bills 
delayed for some time, the ques- 
tion of enforcement of Regulation 
Q will create agitation. Will the 
Board act as though the House 
had not voted disapproval? Ac- 
cording to reports received, some 
enforcement is now operative. For 
example, in the Philadelphia Dis- 
trict, absorption is permitted, al- 
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though not large in aggregate 
amounts, while in the Atlanta Dis- 
trict,. the trend is toward. strict 
enforcement. Reports raise the 
question as to whether there is to 
be a fixed ratio or varying, de- 
pending upon localities. 


Wagner-Spence Credit Bills 

The identical bills by Banking 
Committee Chairmen Wagner and 
Spence (S. 1918 and HR 4804) 
constitute an expansion of the 
Baruch-Hancock Report propo- 
sal for utilizing the Reserve Banks 
in the operation of an insurance 
fund for private bank loans made 
for reconversion purposes. A 
maximum of $500 million of loans 
is the potential. The bills were 
written at the Reserve Board and 
are said to be strictly credit pro- 
posals. Section 13b of the Re- 
serve Act would be amended. In 
a real sense they constitute a re- 
finement of the earlier Board pro- 
posals to set up a corporation 
first designated to buy and sell 
bank loan paper. A statement ac- 
companying the Wagner-Spence 
bills emphasizes the desire to pro- 
tect private banking, “having no 
incentive” to compete with it 
(such as presumably would the 
several other proposals—Mead, 
Murray-Wherry bills, RFC, 
SWPC, etc.). 


Reserve Bank Guarantee System 


The Wagner-Spence bills would: 
(a) Utilize the $139 million now 
in the Treasury which the Re- 
serve banks originally subscribed 
toward setting up the FDIC, as 
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an insurance fund; ,(b) guaranties 
of loans available alike to member 
and non-member banks; (c) loans 
guaranteed up to 90 per cent; (d) 
the successful V-Lean program 
would be expanded to aid in re- 
conversion, especially to meet the 
needs of small business; (e) Re- 
serve banks would be able to pur- 
chase loans; (f) application for 
loans to be through “usual bank- 
ing channels”; (g) long and short- 
term loans for working capital. 


Murray Credit Bill 


The bill setting up the Smaller 
War Plants Corporation as an 
independent agency to make loans 
to small business is now being fos- 
tered in meetings held in at least 
two cities. While the Senate Bank- 
ing Committee is alone authorized 
to hold legislative hearings the 
Senate Small Business Committee, 
with SWPC Director Guy Hol- 
comb, has undertaken to drum up 
regional support. To this end 
meetings have been held in In- 
dianapolis, Ind., and Fort Worth, 
Texas. Reports show that these 
hearings were so conducted as to 
imply support that could be used 
to impress the Senate Banking 
Committee. 


Murray-Wherry Credit Bills 

The Murray-Wherry Bill (S. ; 
1913) and by Rep. Robinson (D. 
U.) in the House (HR 4801) are 
an outgrowth of hearings and 
studies by the Senate Small Busi- 
ness Committee although the bills 
are not Committee endorsed. They 
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would (a) make the Smaller War 
Plants Corporation independent, 
extending its function and powers ; 
(b) make the SWPC the voice of 
all small business within the Gov- 
ernment; (c) guarantee to banks 
credit extended to small business, 
at low interest rates, and on long 
terms; (d) aid small business to 
secure on “equitable terms” sur- 
plus goods and property; (e) aid 
in making available Government 
owned patents. The bank credit 
section includes “utilization” of 
financial facilities of “Government 
and private banks” with the right 
to make contracts with them, for 
guaranteeing against losses up to 
$50,000 with the authority to buy, 
sell or exchange security held or 
acquired. 


Selling Bank Money Orders 


With increasing business in 
bank money orders due to higher 
prices for Post Office Money Or- 
ders, it was inevitable that some 
enterprising correspondent bank 
would make suggestions involving 
promotion of such services. For 
example, one such bank furnishes 
forms with the name of the smaller 
bank imprinted and these can be 
used to draw upon the larger 
bank. Deposits to cover are main- 
tained. It is being questioned 
whether Regulation Q is involved 
since the services are rendered 
which can be used as a bid to 
other banks to maintain deposits. 
It is argued that while interest 
may not be paid on demand de- 
posits and absorption of exchange 
is banned,. special services to be 
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rendered over a period of time 
can be advertised so as to solicit 
demand deposits. Arguments ad- 
vanced are: 1. Such special funds 
coupled with services are not the 
same as absorption of exchange; 
2. ‘The principle involved is iden- 
tical. 


Murray SWPC Bill Sentiment 


The weakness of the Murray 
SWPC bill is the division of senti- 
ment within the Senate Small 
Business group. Senator Wherry 
(R. Neb.) has withdrawn his en- 
dorsement. Other Senators re- 
sent the implication that their 
membership on the Committee is 
being used on behalf of the bill. 
On the other hand, CIO forces are 
being rallied in support of the 
measure. SWPC Chairman Mave- 
rick, ex-Congressman, ex-Texas 
mayor, is working on it since pas- 
sage would mean permanency of 
position and opportunity for con- 
trol of most small business. A 
member of this special Senate 
Committee, opposed to the hill, 
said that the best argument to de- 
feat the developing drive is the 
ABA’s credit pool program. He 
urged that the ABA “get busy” 
in publicizing credit pools and 
their purpose. If the ABA did 
not he predicted legislative difficul- 
ties ahead. 


Brown Maybank Bills 

In a report to Senate Banking 
Committee Chairman Wagner, 
Francis Brown, FDIC General 
Counsel, replies to current argu- 
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“Between the beginning of 1941 and the end 
of March, 1943, individuals, unincorporated 
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and local governments increased their holdings 
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and reduced their short-term indebtedness by 40 
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ments on the Brown-Maybank 
bills; On par clearance—The in- 
terest statute was not designed to 
further par clearance, but only to 
prevent . attraction of funds to 
money centers. On Charging 
Exchange—Passage would not 
spread the practice to any great- 
er degree than has been marked in 
the past 10 years. , On Diversion 
of Funds from Normal Banking 
Channels and Encouragement of 
Unsound Banking—Of the seven 
cases cited,during House hearings, 
five showed no diversion from nor- 
mal banking channels and no un- 
sound banking. Ordinary super- 
visory methods could make ll 
necessary corrections. On Service 
Charges—Why single out only ab- 
sorption of exchange and ignore 
all other out-of-pocket expenses? 


FDIC Holds Reserve Board 
Inconsistent 


Through , General Counsel 
Brown the Senate Banking Com- 
mittee is told that while the Board 
holds absorption of exchange in- 
terest, it permits the payment and 
absorption of taxes upon deposits 
in Michigan, Indiana and Ken- 
tucky. Also that in its last ruling 
under Regulation Q it “partially 
receded” from its first position by 
permitting absorption when ex- 
pense involved in making collection 
exceeded the amount of the ex- 
change charges. He holds that 
the law on payment of interest 
permits of “no administrative defi- 
nition.” That is, it is either a vio- 
lation or not a violation regard- 
less of the sum involved. 





In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 


| CURRENT ARTICLES 
| 
| 


tion of all articles of current interest with.a reference to the 


| source so that those interested may refer to the source material. 


ADVERTISING 


Studies of 1943 advertising expenses. 
May, 1944. Bulletin Financial Adver- 
tisers Assn. May, 1944. P. 261. 


Financial advertiser looks ahead. Wil- 
liam H. Neal. Bulletin Financial Ad- 
vertisers Assn. May, 1944. P. 264. 


BANK EARNINGS 
“Deposititis” is a serious disease. C. 
L. Hufsmith. Bankers Monthly. May, 
1944. P, 206. 


BANK HOLDING COMPANIES 


Bank holding company hit by Reserve 
Board. Finance. May 10, 144. P. 25. 


BANK MONEY ORDERS 
Banking. May, 


Bank money orders. 
1944, P, 74, 


BANK OPERATIONS 
Streamlining operations. Arthur E. 


Duane. National May, 


1944, P, 21. 


BIOGRAPHICAL 
James E. Potts—pioneer in education. 
Bulletin of the American Institute of 
Banking. April, 1944. P. 20. 
The true story of Giannini (A. P. 
Giannini). Finance. May 10, 1944, 
Por. 


Auditgram. 


CARTELS 


Cartels: their significance for Ameri- . 


can business. The Index, New York 
Trust Company. Summer Issue, 1944. 
P. 25. 
CHECKS 
Legal aspects of non-negotiable checks. 
C. Edward Dahlin. National Auditgram. 
May, 1944. P. 12. 


The better check campaign now reaches 
bank customers. Bankers Monthly. May, 
1944. P. 199. 

COAL INDUSTRY 

The coal industry. The Index. New 
York Trust Company. Spring Issue, 
1944, P. 15. 

CONSUMER CREDIT 


collateral 
Savings 


Minimum - down - payment 
loans. Frederick W. Ruble. 
and Loans. May, 1944. P. 12. 


COUNTRY BANKING 

A country banker and farm credits. 
Gus S. Blankinship. National Audit- 
gram. June, 1944, P. 13. 

Small town bank deposits. Floyd R. 
Simpson. Banking. May, 1944. P. 98: 

This bank knows every farmer. Bankers 
Monthly. May, 1944. P. 225. 


CREDIT 
Law relating to the assignment of ac- 
counts receivable. Bulletin Robert Morris 
Associates. May, 1944, P. 277. 


DEPOSITS 

The rank of the first 25 banks in de- 
posits. Finance. April 25, 1944. P. 7. 

Source of $1,000,000 accounts. Finance. 
April 25, 1944. P. 9. 

Changes of ownership of bank deposits. 
Federal Reserve Bulletin. May, 1944. 
P. 432, 

EXICHANGE CHARGES 

Exchange charges. B. A. Mau. Mid- 
Western Banker. May, 1944. P. 11. 


INTEREST RATES 
New tax law and interest rates. R. C. 
MacDonald. Bulletin Robert Morris 
Associates. May, 1944. P. 279. 
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INVESTMENTS 

Long-term bonds in the investment ac- 
count. Ralph R. Fairchild. Mid-Western 
Banker. May, 1944. P. 10. 

LOANS 

Bank has plans for loans to veterans. 
Robert P. Vanderpoel. Great Lakes 
Banker. May, 1944. P. 6. 

V and VT loan suspensions. Bulletin 
Robert Morris Associates. May, 1944. 
P. 280. 

MONETARY POLICY 

Cun national and international mone- 
tary policies be reconciled? WHoward S. 
Ellis. American Economic Review. 
March, 1944. Supplement. P. 385. 

The postwar monetary plans. John H. 
Williams. American: Economic Review. 
March, 1944. Supplement. P. 372. 


MORTGAGES 


A new plan to increase bank earnings. 
Frank P. Syms. Mid-Western Banker. 
May, 1944. P. 14. 


PERSONNEL 


The turnover in bank employment. 
Banking. May, 1944. P. 90. 
Salary stabilization and salary rate 


schedules. National Auditgram. May, 
1944. P. 16. 

Earnings of bank employees. Harold 
R. Hosea. Banking. May, 1944. P. 27. 


PUBLIC RELATIONS 
Banking—a profession. A. R. Vogts- 
berger. Mid-Western Banker. June, 
1944. P. 14. 
The employee speaks on public rela- 
tions. Martha Lerch. Southern Banker. 
May, 1944. P. 74. 


RADIO 


Radio advertising. Bulletin Financial 
Advertisers Assn. May, 1944. P. 267. 


SAFE DEPOSIT 

Treatise on war bond safekeeping. 
B. P. Allen. National Auditgram. May, 
1944, P. 24, 

SAVINGS 

Savings bank money orders expanding 
rapidly. Association News Bulletin. 
May 12, 1944. P. 65. 

Inside a mutual savings bank. H. J. 
Arnott. Savings and Loans. May, 1944. 
P. 28. 
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The commercial bank in the savings 
field. Fred F. Lawrence. Mid-Western 
Banker. May, 1944. P. 7. 

The problem of the over-active savings 
account. Edward Anderson. National 
Auditgram., June, 1944, P. 4. 


SERVICE CHARGES 

A trend towards simplicity in bank 
service charge schedules. R. A. Bezoier. 
Bankers Monthly. May, 1944. P. 212. 

The right price for what banks sell. 
Theodore Rokahr. Banking. May, 1944. 
P. 30. 

The right price for what banks sell. 
R. A. Bezoier. Banking. May, 1944. 
Pat. 

TRUST DEPARTMENT 


Trust development. Bulletin Financial 
Advertisers Assn. May, 1944. P. 265. 


Trust business during and after the 
last war and today’s implications. Frank 
F. Taylor. The Trust Bulletin. April, 
1944, P. 23. 

Modification of wills and trusts as to 
powers of appointment. Richard R. 
Powell. The Trust Bulletin. April, 1944. 
P. 13. 

The bank examiner and the trust de- 


partment. The Union & New Haven 
Trust Company Journal. April, 1944. 
P.3. 


Common stcoks for trust investment. 
T. Clyde McCarroll. Trust Bulletin. 
May, 1944. P. 3. 

What trust institutions must do to de- 
velop new trust accounts now. Trust 
Bulletin. May, 1944. P. 12. 

What a trust institution should tell 
people about itself and its business. Gil- 
bert T. Stephenson. Trust Bulletin. 
May, 1944, P. 15. 

Common trust funds offer bright future 
for the trust business. Albert W. Whit- 
tlesey. Trust Bulletin. May, 1944. P. 
19. 

Economy in veterans’ accounts: profit- 
able administration of guardianships de- 
scribed. Harry A. Millard. Trust & 
Estates. May, 1944. P. 471. 


WOMEN IN BANKING 
Women in postwar banking. Alan H. 
Moore. Bulletin of the American Insti- 


tute of Banking. April, 1944, P. 22. 

















Use it up... 






3 

That’s the thing to do in wartime. Eat 

; every bite of food, save every scrap of soap, 
H make a patriotic habit of stretching all the 
supplies. in the house so they go further. 





Make it do... 








Before you spend a penny in wartime, ask 
yourself, ‘‘Do I really need this? Or do I 
have something now that will do?”’ As you 
patch and darn, you’re keeping prices down. 


It’s yourmoney you're saving when 
you help keep prices down. For it’s 
buying too much when there’s too 
little to buy that sends prices up. 
And when prices go up—and keep 
going up— your savings, your future, 
are in danger. 


How can you help keep prices 
down? 


See that prices go no higher... 










Wear it out... 


This year old coats, old shoes, are a badge 
of honor. They show you’re sensible enough 
to know that the way to keep prices down 
is to wear your old things out! 











or do without! 
a 








When you put your money in War 
Bonds, in savings, in taxes, in insurance 
—you’re helping to fight the war and builda 
sound, stable nation for the peace to come. 


By never spending a thin dime 
you could turn into a War Stamp. 
By thinking twice—and thinking 
*‘No’’—at every urge to open your 
purse. 

By wearing old things out, mak- 
ing makeshifts do. Remember, it’s 
the things you don’t buy that keep 
prices down! 


A United States war message prepared by the War Advertising Council; 


approved by the office of 


us 
Be a Saver—not a Buyer! KEEP 
ar Information; and contributed by this WN 


magazine in cooperation with the Magazine Publishers of America. | 














This American is not expected to buy an 


extra War Bond in the 5™ WAR LOAN 


But we are. 


For each of us here at home, 
the job now is to buy extra bonds 
—100, 200, even 500 dollars 
worth if possible. 


Many of us can do much more 
than we ever have before. 


When the Victory Volunteer 


Let’s Go... for the Knockout Blow! 
THE BANKING LAW JOURNAL 


This is an official U. S. Treasury advertisement—,prepared under auspices of Treasury Depart- 


comes to you and asks you to 
buy extra Bonds, think how 
much you’d give to have this 
War over and done. 


Then remember that you’re 
not giving anything. You’re 
simply lending money— putting 
it in the best investment in the 
world. 


ment and War Advertising Council 





